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DECLARATION OF CONDOMINIUM
Establishing
AVERY CLOSE CONDCMINIUM

Benchmark Atlantic Co., Inc., a South Carolina cozporatioﬁ, herein-
after referred to as "Develcper®, having a place of business in Hilton
tead, South Carolina, does herebv make, declare and eséabl_isn this
Declaration of Condominium as and for the plan of dwelling cwnership of
Avery Close Condaninium, being the property and i::prdve:rents
hereinafter described.

WHEREAS, Developer is corstructing in successive segrents (herein-
after referred to as "Phzses”), on the parcel of land described in
Bxhibit A, a condominium development consisting of dwellmg units
(hereinafter referred to as the "PROJECT") esteblished in accordance
with the provisions of the Unit Ownership Act, Chapter 47A of the
General Stazutes of the State of Nocth Carolina, and the Project when
copleted will comprise approximately 122 units (hereinafter referred to
as "CWELLING UNITS" or "UNITS") on the parcel of land described in
Exhibit A; and

WHEREAS, it is the desire of Develcper to submit a phase of the
Project property hereinafter described in Exhibit B together with the
improvements thereon constructed to the proviéions of the Unit Ownership
Act for condominium cwnership; and

WHEREAS, Developer alsv desires herein to provide for the sub-
mission of successive phases of the Project to condeminium ownership by
amending this Declaration as said sections are developed and completed;
and

| WHEREAS, Developer hereby establishes by this Declaration a plan
for the individual ownership of the real property estates consisting of
theareaorsmcecontainedineachofthéﬂnitsarﬂﬁaemrshipby
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the individual and separate owners thereof, as tenwats in common of all
of the remaining real property which is hereinafter defined and referred
to as the "COMMON AREAS AND FACTLITTES".

NOW, THEREFORE, Developer hereby declares:

I.
LEGAL DESCRIPTION OF PRQJECT PPOPERTY

The cverall Avery Close Cordomirium Project site referred to herein
is situated in Paleigh Township, Wake County, North Carolina, and is
described in Exhibit A as the "Project Property”.

II.
LOGAL CESCRIPTICN OF FEASE Cr FROJFCT PRCTERTY
DEDICATED TO CCNDOMINIUM CWNERSHIP

The Prcject Prcperty which is herewith dedicated to condeminiim or
wnit ownership is sitvated in Raleigh Township, Wake County, Nox'th
Carolina and described in Bxhibit B as the "Condecminium Preperty”.

171,
ESTABLISHMENT CF CONDCMINIUM

Developer is the owner of the fee simple title to thit certain real
property described in Exhibit "B" attached hereto and incorporatad
herein Ly referernce, and cn which property there have been, or will be,
censtructed eleven or mcre detached buildings containig e total
2f 120 cerdoudniue living units end two suppor: facilities units wnd
their supporting facilities, and other appurtenant improvements. There
are no basements. The buildings are of woed frame construction with
stucco exteriors. Ground floors are concrete slab; units are wood frame:
decks and cutside stairs are wood construction; and the roof is covered
with asphalt roofing shingles. Developer does hereby submit the above
described property and improvements to condaminium ownership under the
provisions of Chapter 47A of the General Statutes of North Carolina
{Unit Ownership Act), and hereby declares the same to be a condominium
to be known and identified as "Avery Close Condaminium”. Hereinafter in
this Declaration of Condominium, Avery Close Condominium is also
referred to as "Condominium”, '

v.
SURVEY AND DESCRIPTION CF IMPROVEMENTS

Amnexed hereto and expressly made a part hereof as Exhibit "C",
consisting of 3Y (_) pages, or as amended pursuant to the provisions
of Paragraphs XXX and XXXI, is a Survey of the land and graphic descrip-
tion and plot plans of the improvements constituting the Condominium,
identifying the Condominium Units and Common Areas and Facilities, as
said temms are hereinafter defined, and .their respective locations and
approximate dimensions, Each Condominium Unit is identified by specific
mmerical and alphabetical designation on said Exhibit "p", and no
Condeminium Unit bears the same designation as any other Condcminium
Unit.
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V.
DEFINTTICNS e

P Y LR

The Condominium consists of Condominium Units and Coamon Areas and
Facilities, as said terms are hereinaftar defined.

Condeminjum Units as the temm is used herein shall mean Dwelling
Units and the Support Facilities Units which are designated in Exhibit
*B¥, to this Declaration of Condeminium including the air coaditioning
corpressor located on the concrete slab and the water heater designated
for the unit located in the limited conmon area below mentioned,

excluding, however, all spaces and improvements lying:
1. Beneath the subflooring material of the flecors.

2. Bereath the interior surfacing material of all perimeter walls,
interior bearing walls and/or bearing partitions:

3. 2bove the interior surfacing material of the ceilirngs; and
further excluding all pipes, ducts, wires, conduits and other facilitles
for the furnishing of utilities and other sexvices to Condominium Units
and Ccmmen freas and Facilities up to and inciuding the peint of entry
of such pipes, ducts, wires, ard cenduits through the interior suriacing
material fcr walls and ceilings and subflooring surfacing material for
floers. All pipes, ducts, wires, conduits arnd other such facilities
shall becere a part of the respective Condominium Units at such point of
entry., All exterior doors, window frames, panes and screens thall be
pazt of the respective Condominium Units, provided, however, that the
exterior decoration ard printing of the exterior surface of such doors
and window frames shall be the respensibility of the Association, as
hereinafter defined,

All pcrtions of the property nct encamassed and included witiin
the varicus Condominium Units are part of the Common Areas ard Facili-
ties.

Certain portions of the Conmmon Areas and Facilities are reserved
for the use of a particular Condaminium Unit or Units to the exclusion
of other Units and are designated as "Limited Common Areas and Facili-
ties.” The Limited Common Areas and Facilities and the Condominium Unit
or Units to which they are reserved are as follows:

1. The porches, balconies, decks and attics which are adjacent to
respective Condaminium Units and interior access to which can be had
only through a Unit are Limited Common Areas and Facilities, and the use
of such areas shall be limited to the Unit cwner or occupant whose Unit
affords interior access to such porch, balconies, decks or attics.

2. The exterior steps and stoops which are a part of each building
are Limited Common Areas and Facilities and are reserved for the use of
the owners of Units in the respective buildings, their families, guests,
invitees and lessees.

3. There are air conditioning compressor pads located at ground
level. These ccmpressor pads are Limited Common Areas and Facilities and
their use is limited to the respective Cuwner or Owners of the Condomini-
um Unit with which each compressor pad is associated. Each concrete
carpressor pad is designated as the Unit with which it is assceiated.

The terms "Association of Unit Owners®™, "Building", '"Ccrmon Areas

"and Facilities" (scmetimes herein referred to as "Ccmmon Property"),
"Cormon Expenses”, "Conmmon Profit", “"Condominium®, “Declaration”,
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"Majority" or "Majority of Unit Owners", "Person" "Property”, "Fecorda-
tion", "Unit" or “"Condominium Unit", "Unit Designation®, ard “Unit
Owmer"”, wunless it is plainly evident from the context of -this
Declaration that a different meaning is irtended shall, as used herein,
have the meaning set ocut in Section 3 of Chapter 47A of the General
Statutes of North Carolina, known as the Unit Ownership Act.

VI.
OANEPSHIP CF CONDCMINIUM UNITS AND
APPURTEMANT DINTEREST IN COMMCON PRCPERTY

Each Condaninium Unit shall be conveyed and treated as an individu-
2l property capeble of independent use and fee simple ownership, arnd the
Owner of each Unit shall also own, as an appurtenance to the cwnership
¢f each said Condominium Unit, an undivided interest in the Common Areas
ard Facilities., At the da%e of this Declaration and until anended :=s
provided in Paragrzph XX, the uvndivided interest appurtenant to each
Condeminium Unit is as set forth in Exhibit "D", attached hereto and
rade a pert hereof, The propoctional interest in the Common Propeity
that is appurtenant to each Condominium Unit as shown in said BExhibit
hag been determined by 2 ratio formulated upon the approximate relaticn
that the fair market value cf each Unit at the date of the Declaraticn
or Amendment bears t: the agcregate fair rarket valve of all of the
Units having an interest in the Common Aveas and Facilities.

The approximate fair market value of each Unit and the aggregate
fair market value of all of the Units hzve been determined Ly the
Developer for purpcses of this Declaration, and this determination shall
be binding upon all Unit Owners, their heirs, successors and assignrs.

A copy of the plans fer all Units in Phase I is attached as Fxhibit
"C". As the other Units are ccmpleted, a Registered Architect or
Licensed Professional Engineer, will file, as amendrents to this
Declaration, the verified statements required by North Carolina General
Statutes Section 47a~-15, certifying that the Units, as built, are fully
and accurately depicted in Exhibit "C". At the time the architect or
engineer files such verified statements, Developer shall also file an
amendment to this Declaration stating that the percentage undivided
interest in the Cammon Area appurtenant to each Unit at the time of such
filing is as shown in Exhibit "D", or on Exhibit "D" as amended, Each
Unit Owner shall be deamed by his acceptance of the deed to a
Condominium Unit to have consented to the powers of amendment herein
reserved by Developer and to any amendments previously or thereafter
executed by Developer pursuant to this Article VI. Further, each Unit
Owner and each Institutional lender, as hereinafter defined, shall be
deemed by the Owner's acceptance of a deed to a Condominium Unit to have
appointed Developer their attormey-in-fact to give, execute and record
the consent of said Owner and instituticnal Lender to any and all
amendments executed pursuant to this Article., Except as provided
herein, the percentage of undivided interest in the Common Property
assigned to each Condominium Unit shall not be changed except with the
unanimous consent of all of the Owners of all of the Condominium Units
acting individually or through their attorney~in-fact as provided in
Article XXX hereof.

ViI,
FESTRICTION AGAINST FURTHER SUBDIVIDING OR TIMESHARING OF CONDCMINIIM
UNITS AND SEPARATE CCNVEYANCE CF APPURTENANT COMMON PROPERTY

No Conceminium Unit may be divided or subdivided into a smaller

Unit or Units than as shown on Exhibit "C” hereto, nor shall any Condo-
minium Unit or portion therecf be added to or incorporated into any
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other Condominium Unit. No Condominium Unit may be divided or subdivided
into time share estates, The undividad irterest in the Cocmmon Property
declared to be an aprpurtenance to each Cohdominium Unit shall not be
conveyed, devised, encumbered or otherwise dealt with separatcely from
said Condeminium Unit, and the undivided interest in Common Property
appurtenant to each Condominium Unit shall he deemed conveyed, devised,
encurkbered or otherwise included with the Condominium Unit even though
such undivided interest is no: expressly mentioned or described in the
instrument conveying, devising, encurtering or otherwise dealing with
such Condominium Unit., Any convevance, nortgage or other instrment
which purports to grant any richt, interest or lien in, to or upch a
Condominium Unit, shall be null, void and of no effect insofar as the
same purports to affect any interest in a Condominium Unit and its
appurtenant uondivided interest in Comon' Property, unless the same
purports to convey, devise, encunter or otherwise trade or deal with the
entire Condominium Unit. Any instnment comveying, devising, encurber-
irg, or otherwise dealing with any Condcmiaiim Unit, which dessribed
gaid Condeminium Unit by the numerical and alphabetical desicnatiosn
assigned thereto in Evhibit "D" without limitation or exceptiecn, shall
be deemed and construed to affect the entire Condominium Unit and jits
appurtenant undivided interest in the Common Property. Nothing herein
contained shall be construed as limiting cr preventing cwrership of any
Condominitm Unit and its eppurtenant undivided interest in tke Cormon
Property by more than one person or entity as tenantg in common,, joint
tenants, or as tenants by the entirety. ‘

VIII.
THE CONDCMINIUM SUBJECT TO RESTRICTICNS

The Condaminium Unite, Common Property and Limited Conmon Areas
gshall be, and the same are hereby declared to be subject to the re-
strictions, easements, conditions and covenants prescribed and estab-
lished hermin govermniny the use of said Condominitm Units, Cemmon
Property and Limited Common Areas and setting forth the oblisations and
responsibilities incidsnt to cwnership of each Condominium Unit and its
appurtenant undivided interest in the Common Property, and said Condo-
minium Units, Common Property and Limited Common Areas are further
declared to be subject to the restrictions, easements, conditions, and
limitations now of record affecting the land and improvements of the
Condominium,

X.
PERPETUAL NCONEXCLUSIVE EASEMENT IN
COMMON  PROPERTY

The Common Property shall be, and the same is hereby declared to be
subject to a perpetuval non-exclusive easement in favor of all of the
Owners of Condominium Units in the Condominium for their use and the use
of their immediate families, gquests and invitees, tenants and lessees
for all proper and normal purposes, and for the furnishing of services
and facilities for which the same are reasonably intended, for the
enjoyment of said Owners of Condominium Units. Notwithstanding anything
above provided in this Article, Avery Close Condominium Associa-
tion, bereinafter identified, shall have the exclusive right to estab-
lish the rules and regulations pursuant to which the Owners of any
Condominium Unit, lessees, his family, guests and invitees, may be
entitled to use the Common Property, including the right to make perma-
nent and temporary assignments of parking spaces, and to establish
regulations concerning the use thereof.

The Association has the right to grant permits, licenses and
easements over the common property for utilities, roads and other

D/IBMIRD-03



o JAUS 12 80C

purposes reasonably necessary or useful for the proper maintenance or
operation of the condominium, e

X.
EASEMENTS

In the event that any Condeminium Unit shall encroach upon any
Camon Property, or any other Condeminium Unit or Units, for any rcason
not caused by the purposeful or negligent act of the Condominium Unit
- Cwner, or agents of such Owner, then an easement apgurtenant to such
Condominium Unit shall exist for the contimance of such encroachment
vpon the Commen Property or vpen @ Condominium Unit for so leng as such
encroachment shall naturally exist; and, in the event that any portion
of the Ccmmon Preperty shall encroach upon ary Condominium Unit for so
long as such encroachment shall naturally exist. If any Condominium
Unit or Cocmmen Property shall be partially cr totally destroyed as a
result of fire or other casualty, or as a result of condemraticn or
smizent domain proceedings, and if uvpen reconstruztion of such Unit
and/or Cermon Property in accordance with Articie XXIV hereof, there
exist encroachments of portions of the Ccmmen Froperty upen any Condo-
minium Unit, or of any Condominium Unit upon any other Condominium Unit
or upen any portion of the Common Prorerty, then such encroachments
shall be permitted and a valid easement for the maintenance thereof
shall exist so long as such encroachments shall naturally remain.

Each Unit Owner shall have a perpetual, ron-exclusive easement in
comon with all other Unit Owners to use all pipes, wires, ducts,
cables, conduits, pubiic utility lines and cther common facilities
located in any of the other Unitsz and serving his Unit. Each Unit shall
be subject to a perpetual none-exclusive easement in faver of all other
Unit Owners to use the pipes, ducts, cablas, wires, conduits, public
utility lines and other ccmmon facilities serving such cther Units and

located in such Unit,

XI.
RESTRAINT UPCN SEPARATION AND PARTITICN
OF COMMON PROPERTY

Recogniizing that the proper use of a Condominium Unit by an Owner
or Owners is dependent upon the use and enjoyment of the Cocmmon Property
in common with the Owners of all other Condominium Units and that it is
in the interest of all Owners that the ownership of the Common Property
be retained in common by the Owners, it is hereby declared that the
- proportional undivided interest in the Conmon Property appurtenant to
each Condaminium Unit shall remain undivided and no Unit Owner shall
bring or have any right to bring any action for partition or division.

X1I.
ADMINISTRATION CF THE CONDOMINIUM
BY AVERY CLOSE CONDOMINIUM ASSOCIATICN

To efficiently and effectively provide for the administration of
the Condominium by the Owners of the Condominium Units, a non-profit
North Carolina corporation known and designated as Avery Close
Condominjum Association, has been organized, and said corporation shall
administer the operation and management of the Condominium and undertake
and perform all acts and duties incident thereto in accordance with the
terms of its Articles of Incorporation and By-laws. A true copy of said
Articles of Incorporation and By-laws are annexed hereto and evpressly
made a part hereof as Exhibits "E" and "F" respectively. The Ower or
Owners of each Condominium Unit shall autcmatically become members of
said corporation upon his, their or its acquisition of any ownership
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interest in title to any Condominium Unit and its appurtenant undivided
interest in Cammon Property, and the membership of such Owners cr Owner
shall termminate automatically upon such Owner or Owmers being divested
of such ownership interest in the title to such Condominium Unit,
regardless cf the means hy which such ownership may be divested. No
person, firm or corporation holding any lien, mortgage or other encum
brance upon any Condominium Unit shall be entitled, by virtue of such
lien, mortgage or other encumbrance, o merbership in said corporation
or to any of the rights or privileges of such membership. In the
adgrinistration of the cperation and management of the Condominium, Avery
Close Condcminium Association shall have and is hereby granted the
authority and power to enforce the provisions of this Declaraticn of
Coendaminium, to levy and to collect assessments in the manner herein-
after provided, and to zdopt, promilgate and enforce sich rules and
requlations governing the use of tihe Condominium Units and Common
Property as the Zoard of Directers of said Associaticn may daem te be in
the best interests of the Assccistion., Avery Clese Cordeminium
Asscciacion, is hereinafter referred to &s "Ascsociation.”

XI1lI. '
PESIDENTIAL USE RESTRICTICNS
APPLICABLE TO COMDCMINIUM UNITS

Each Condeminium Unit is hereby restricted to residential use by
the Owner therecf, his immediate familv, gquests, imvitees and lessees;
provided, notwithstandirg anything in this Ceclaraticn to the contrary,
that two units may be maintained as a rental office and launcdry
faciiity, hereinafter the “support facilities units” and the Developer
shall have the right to maintain model units and a sales office within
the project or use Dwelling Units for mcdel urits and/or a sales cffice
during the period that units rumain unsold. e Owrer of any Condominium
Unit shzll permit the use of his Unit for cormercial purposes excspt as
provided in the praceding sentence, Corperzie members crher chan the
Develcper shall permit the use of a Condominium Unit owned by it only by
its principal officers cr directcrs, or cther guests, cr leszees. Such
corporate member shall annually sign and deliver to the Association a
written statement designating the name of the party {(or parties)
entitled to use such Condominium Unit, together with a written covenarit
of such party in faver of the Association whereby the party agrees to
comply with the terms and provisions of this Declaration of Condaminium
and with the rules and regulations which may be promulgated by the
Association from time to time and ackmowledging that the party's right
to use such Condominium Unit shall exist cnly so long as the corporation
shall continue to be a member of the Association. Upon demand by the
Association to any corporate member to remove a party for failure to
camply with the terms and provisions of the Declaration of Condominium
and/or the rules and regulations of the Association or for any other
reason, the corporate member shall fortiwith cause such party to be
removed, failing which the Association, as agent of the Owner, may take
such action as it may deed appropriate to accamplish such removal, and
all such action by the Association shall be at the cost and expense of
the Owmer who shall reimburse the Association therefore upon demand
together with such attorney's fees as the Association may have incurred
in the process of removal.

Unit Owners may lease less than the entire Unit. All leases shall
be in writing. Unrelated owners and unrelated tenants may live in a
Unit. Any lease agreement shall be required to provide that the temms
of the lease shall be subject in all respects to the provisions of the
Declaration and the By-laws and any failure of lessee to comply with the
terms of such documents shall be a default under the lease.
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X1v.
USE OF COMMCN PROPERTY SURJECT TO RULES
QOF THE ASSOCIATICN

The use of Common Property, including the Limited Common Areas and
Facilities, by the Owner cr Owners of all Condcminium Units, and all
cther parties anthorized to use the same, chall be at all times subject
to such reasonable rules and regulations as may be prescribed arnd
established governing such use, or which may be herezfter prescribed and
established by the Association.

XV,

THE CODCMINTIM TO 2E USZD FCR LAWFUL PURPOSES:
RESTRICTION AGAINST NUISANCES

No immeral, improper, offensive or unlawful use shall be made of
any Cerdominium Unit or of the Common Property, nor any part therecf and
all laws, zoning ordinances and regulations of all governmental authori-
ties having jurisdiction of the Condeminium shall be observed. No Owner
of any Condominium Unit shall permit or suifer anything to be done or
kect in his Condeminium Unit, or on the Cormon Property, which will
increase the rate of insu-ance on the Condeminium, or which will ob-
struct or interfere with the rights of other occupants of the Condomini-
m or anncy them by unreascnable noises, nor shall any Owner undertake
any use or practice which shall create and constitute a nuisance to any
other Owner of a Condominium Unit, or which interferes with the peaceful
possession and proper use of any other Condeminium Unit or the Comon

Property.

RIGHT OF ENTRY INTC CCNDOMINIUM UNITS IV EMERGENTIES

In case of anv emergency originating in or threatening any Condo-
minium Unit, regardless of whether the Owner is present at the time of
such emergency, the Board of Directors of the Association, or any other
person authorized by it, or the Managing Agent, shall have the right to
enter such Condominium Unit for the purpose of remedying or abating the
cause of such emergency, and such right of entry shall be immediate.

XVII.
RIGHT OF ENTRY FOR MAINTENANCE OF COMMON PROPERTY

Whenever it may be necessary to enter any Condominium Unit for the
purpose of performing any maintenance, alteration or repair to any
portion of the Conmon Property, the Owner of each Condominium Unit shall
permit other Owners or their representatives, or the duly constituted
and authorized Agent of the Association, to enter such Condominium Unit
for such purpose, provided that the entry shall be made only at reason-
able times and with reasonable advance notice.

XVIII.
LIMITATION UPCN RIGHT CF GANERS TO ALTER AND MCDIFY
CONDOMINIUM UNITS: NO RIGHT TO ALTER COMMON PROPERTY

No Owner of a Concdominium Unit shall permit any structural modi-
fication or alteration to he made to such Condcminium Unit without first
cbtaining the written consent of the Association, which consent may be
withheld in the event that a majority of the Board of Directors of the
Asscciation shall determine, in their sole discretion, that such struc-
tural modifications or alterations would adversely affect or in any
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manner endanger the Condominium in part or in its entirety. No Owner

shall cause any improvements or changes to be made on the exterior of

the Condominium (including painting or other decoration, or the
installaticn of electrical wiring, television or radio antennae or ary
other cbjects, machines or air conditioning units which may protrude
through the walls or roof of the Condominium} or in any manner alter the
appearance nf the exterior portion of any building without the written
consent of the Association being first had and obtained. No Unit Owner
shall display, cr cause or allos to be displayed, to public view any
sign, rlacard, pnoster, billbcard, cor identifying r2me cr number
(including a2 "For Sale" or "For Pent" sign upcn any unit, building or
any portion of the common area or limited cammon area and facilities,
except as may be required by a mnmicipality or allcwed by the
Association, provided that the owrers of the suprert facilities units
may place or erect signe cn the comon area. (MNetwithstandine anv
provision in thiy Declaraticn to the zcntrary, the Developer shall have
the right to place signs on the Ccmmon Prcperty. No Urnit Qiwner shall
cause any cbject to be fivsd to the Common Property, ay Limiisd Comron
Area, (including the location or crnstructiom of fences, athletic equip-
rent, the planting or crowing of flowers, trees, snrubs cr any other
vegetaticn) cr in any ranner change the appearance of the Cermen Preper-
ty or Limited Common Area without the written consent of the associaticn
being first haZ2 and cbtaired.

XIX.
RIGHT OF ASSCCIATICN TO ALTER AND
IMPROVE COMMCN PROPERTY AND ASSESSMENT THEREFOR

The Association shall have the right to make or cause to be made
such alteratiens or improverments to the Cormon Property which do net
preiudice the rights of the Owner of any Condeminium Unit in the use and
enjoyment of his Cordeminium Unit, previded the making of such altera-
tions and improvements are approved by the Board of Directors of the
Asccciation, and the cost of such alterations or improvements shall be
conmmon expenses to be assessed and collected from all of the Owners of
Condominium Units. However, where any alterations and improvements are
exclusively or substantially for the benefit of the Owner or Owners of
certain Condominium Unit or Units requesting the same, then the cost of
such alterations or improvements shall be assessed against and collected
solely from the Owner or Owners of the Condominium Unit or Units exclu-
sively or substantially benefitted, the assessment to be levied in such
proportion as may be determined by the Board of Directors of the Associ-
ation.

XX.
MAINTENANCE AND REPATIR BY OWNERS OF CONDCMINIUM UNITS

Every Owner shall perform promptly all maintenance and repair work
within his Condominium Unit which, if omitted, would affect the Condo-
minium, either in its entirety or in a part belonging to other Owners,
every Owner being expressly responsible for the damages and liability
which his failure to do so may engender. The Owner of each Condaminium
Unit shall be liable and responsible for the maintenance, repair and
replacerent, as the case may be, of all air conditioning and heating
equipment, stoves, refrigerators, fans, or other appliances cr equip-
ment, including any fixtures and/or their oconnections required to
provide water, light, power, telephcne, sewage and sanitary service to
his Condeminium Unit. Such Owner shall further be responsible and
liable for the maintenance, repair and replacement of the interior
surfaces of any and all walls, ceilings and floors within his Unit
including painting, decorating and furnishings, and all other acces-
cories which such Owner may desire to place or maintain in his Condo-
minium Unit. Whenever the maintenance, repair and replacement of any
item for which the Owner of a Condominium Unit is obligated to maintain,
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replace or repair at his own expense is occasioned by any loss or damege
which may be covered by any insurance maintained in force by the Asso-
ciaticn, the proceeds of the insurance received by the Association shall
be used for the purpose of making such maintenance, repair or replace-
ment except that the Owner of such Cordominium Unit shall be, in said

instance, required to pay such portion of the costs of such maintenance,
repair and replacement as shall, by reason of the applicability cf any
deductibility provisions of such insurance exceed the amount of the
insurance proceeds applicable to such maintenance, repair or replace-
ment. Except as otherwise provided herein, the Owner of a Condeminium
Unit who has exclusive use of any Limited Common Area shall meintain
such at ‘his own expense, All glass doors, window £frames, panes and
screens are a part of the respective Cendominium Units and shall be
maintained by the respective Unit Owrecs.

The Owner of a Condeminium Unit who has exciusive use of a porch,
balcony, deck, compressor pad, attic, storage clcset or comartment
constituting Limited Common area chall pedintair such balocny, desk,
compressor pac, storage closet, attic, or compartment at his cown
expense, The Limited Conron Areas compesed ¢f steps and siccps shall e
raintained as part of the Conmen Expense, as hereinafter defined.

Zach unit is served by individual underground utility conmectiors
for water, sewer, electricity and telephone services crossing the conmon
areas from the main or feeder lines of each utility which main lines are
located either in the street right of way or in utility easements shcown
on the Plan of Condominium. Should the nead arise to inspect, repair,
replace or maintain said indivicual lines between the unit and che
comen service main lines or feeder lines, then said inspection, repair,
replacement or aaintenance and the cost thereof and restoring and
placing the common area in the same condition as it was in prior to said
work and the cost thereof shall be totally the responsibility of the
unit owner or cwners served by said individual lires.

XI.

MAINTENANCE AND REPAIR OF COMMCN PROPERTY
BY THE ASSOCIATION

The Association, at its expense, shall be responsible for the
maintenance, repair and replacement of all of the Comon Property,
including those portions thereof which contribute to the support of the
buildings, and all conduits, ducts, plumbing, wiring and other facili-
ties located in the Common Property for the furnishing of utility and
other services to the Condominium Units and said Cammon Property, except
as provided in Article XX. Should any incidental damage be caused to
any Condominium Unit by virtuve of any work which may be done or caused
to be done by the Association in the maintenance, repair or replacement
of any Cammon Property, the Association shall, at its expense, repair
such incidental damage. Whenever the maintenance, repair and replace-
ment of any item for which the Association is obligated to maintain,
replace or repair at its expense is occasioned by any act of a Condo-
minitm Unit Owner, his immediate family, guests, tenants, lessees, or
invitees, and such loss or damage may be covered by any insurance
maintained in force by the Association, the proceeds of the insurance
received by Association shall be used for the purpose of making such
maintenance, repair or replacement, except that the Unit Owner who is
responsible for the act causing the damage (whether done by himself or
by his family, guests or invitees) shall be required to pay such portion
of the cost of such maintenance, repair and replacement as shall, by
reason of the applicability of such deductibility provision of such

10
D/IBMIRD-03



vioe 3408 o

insurance, excead the amount of the insurance proceeds applizable to
such maintenance, repair or repiacement,

XX1I,
INSURANCE, AUTHORITY TO PURCHASE

Insurance policies upen the Preperty (other than title insurance)
shall be purchased by the Associztion in the name of the Managing Agent
or Board of Directors of the Association, as Trustees for the Ccndo-
miniun Unit Owners and tleir respective mertoacees as their interests
may aprear, and shall provide for the issuance of certificates cof
mortgage endorsements to the holders of first mortgaces en the Conde-
~minium Units or any of them, and if the companies writing such pelicies
will agree, the policies shall provide that the imsurer waives its
rights of subrogation as to any claims against Condominium Unit Owners,
the Asscciaticn and their respective servants, agents, terants, lessees,
and guests. Each Condominium Unit Owner may obtain insurance at his cwn
expense, affcrding cocverage wpen his Cordeminlim Undt, Rz personal
preperty and for his personal liability and as may be temmitted or
required by law, but all such insurance shall corntain the szme waiver =£
subrogation as that referred to above if the same is available,

XXIII.

INSUPANCE COVEPAGE TO BE MAINTAINED: USE
AND DISTRIBUTICN,CF INSURAIXCE PROCEEDS

A. The follewing insurance coverage shall be maintained in full
force and efrfect by the Associaticn covering the operation and marage-
ment of the Condominium, meaning the Condominium Units and Cormmon

Property, to wit:

(1) Casualty insurance covering the bujldings and 211 im-
- provements upon the land and all perscnal property included within the
Property described in Exhibit "B" hereto, except such personal property
as may be cwned by the Condominium Unit Owners, shall be procured in an
amount equal to the maximum insurable replacement value thereof (exclu-
sive of excavation and foundations) as determined annually by the
insurance company affording such coverage., Such coverage shall afford
protection against: (a) loss or damage by fire and other hazards
covered by the standard extended coverage endorsement; (b) such other
risks as from time to time customarily shall be covered with respect to
buildings similar in construction, location and use, including, but not
limited to, vandalism, malicious mischief, and windstorm damage,

(2) Public liability and property damage insurance in such
amounts and in such forms as shall be required by the Association,
inciuding but not limiting the same to legal liability, hired autemo-
bile, non-owned autamcbile and off-premises employee coverages.

(3) All liability insurance shall contain cross-liability
endorsements to cover liabilities of the Condaminium Unit Owners as a
group to a Condominium Unit Owner.

B. Premiums upon insurance policies purchased by the Association
shall be paid by the Association as common expenses to be assessed and
collected frcm all of the Owners of Condeminium Units.

C. All insurance policies purchased by the Association shall be
for the benefit of the Association and the Condominjum Unit Owners and
their mortgagees, as their respective interests may appear, and shall
provide that all proceeds payable as a result of casualty leosses shall
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- be paid to the Acssociation. The Association shall hold such proceeds in

__trust for the benefit of the Association, the Condominium Unit Owners
and their respective nortgagees in the following shares:

(1) Proceeds on acccunt of damage to Cammon Property: in
undivided shares for each Condominium Unit Owner and his mortgagee, if
any, which shares as to each Condeminium Unit are shewn in Exhibit "D"
attached hereto.

{(2) Proceeds on account of damages to Condarninium Units shall
be held in the following undivided shares:

(a} Partial destruction when the Condominivm is to be
restored: for the Cwners of damacad Cendorninium Units in prepestion te
the costs of rerairing the damage suffered by each damaged Condominium
Unit.

(t) Total destruction of the Condeminium or where the
Cordeminium is not to be restored: for all Concominium Urit OQwners, the
share of each being set forth in Exhibit "D".

D. In the event a mortgagee endorsement has keen issued zs toc a
Condeminium Unit, the share of the Cendominium Unit Owner shall be held
for the rortgagee and the Condeminium Unit Owners as their interests mey
appear, but nothing herein conteined shall be construed so as to give
any mortgagee the right to determine or participate in the detemmination
cf resconstruction or repair.

E. Proceeds of insurance policies received by the Associaticn
shall be distrituted to er for the benefit cf the bereficiary Condomini-
um Unit Owners in the following mamner:

{1) If the damage for which the proceeds were paid is to be
rzpairad or reccnetructed, the proceeds shall be paid to delray the
costs thereof as elsewhere provided, 2ny proceeds remaining after
defraying such costs shall be distributed to the beneficial Condeminium
Unit Owners, all remittances to Condeminium Unit Owners and their
mortgagees being payable jointly to them. This is a covenant for the
benefit of any mortgagee of a Condominium Unit and may be enforced by
him,

(2) If it is determined in the manner elsewhere provided that
the damage for which the proceeds are paid shall not be reconstructed or
repaired, the proceeds shall be distributed to the beneficial Condomini-
um Unit Owners, remittances to Condominium Unit Owners and their mortga-
gees being payable jointly to them. This is a covenant for the benefit
of any mortgagee of a Condominium Unit and may be enforced by him.

XX1V.
RECCNSTRUCTION OR REPAIR OF CASUALTY DAMAGE; DAMAGE TO
COMMON PROPERTY; DAMAGE TO CONDCMINIUM UNITS

A. If any part of the Common Property shall be damaged by casual-
ty, the determination of whether or not to reconstruct or repair the
same shall be made as follows:

(1) Partial destruction shall be deemed to mean destruction
which renders less than two~thirds (2/3) of the Condominium Units
untenantable. In the event of partial destruction, the Ccmmon Property
shall ke reconstructed or repaired unless this Declaration is terminated
by the unanimous vote of all of the Condominium Unit Owners at a meeting
of the members of the Association called and held prior to commencement
of such reconstruction or repair.
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(2) ‘Total destruction shall be deemrd L. mean cestruction
..which renders two-thirds (2/3) or more of the Condcminium Units
untenantable., In the event of total destructicn, the Common Property
shall not be reconstructed or repaired if, at a meeting vhich shall be
called within thirty (30) days after the occwrrence ¢f the casualty, or
if by such date the insurance loss has not been finally adjusted, then
within thirty (30) days after such adjustment, Condominium Unit Ovmers
who own seventy-five {75%) percent or more of the aggregate interests
vote against reconstruction or repair.

(3) Any such reconstruction or repair shall be substantially
in accordance with the plans and specifications contained herein and on
file with and approved by the applicable governmental authorities.

B. 1f the damage is only to those parts of ore or more Condominium
Units for which the respensibility for maintenance and rzpair is that of
the Condominium Unit Cwner, then the Ceondominium Unit Owner shall he
respensible for reconstruction and repair after casualty. In zil cther
inztances, the responsibility of recenstructicon and repulr after casuai-
ty shall be that of the Association as fcllows:

{1) Immecdiately after the casualty causing damage tc property
for which the Association has the respensibility for raintenance ard
regair, the Association shall obtain reliabie and detailed estimates of
the cost to place the dameced property in condition as geed as that
before the casualty. Such costs may include professicnal fees and
premiums for such bords as the Beard of Directors deems necessary or

appropriate.

{2} When the cdamace is to both Common Property and Cordominium
Units, the insurance proceeds cshall be erplied first to the costs of
repairing the Commen Property and the balance to the Condominium Units.

€. Each Condominium Unit Owner shall be deamed to have delegated
to the Bcard of Directcrs of the Asscciation his right to adjust with
insurance companies all losses under policies purchased by the Associa-
tion, except in any case where the damage is restricted to one Cordo-

minium Unit.
v,
ASSCCIATION TO MAINTAIN REGISTER OF CWNERS AND MORIGAGEES

The Asscciation shall at all times maintain a Register setting
forth the names of the Owners of all of the Condaminium Units. In the
event of the sale or transfer of any Condominium Unit to a third party,
the purchaser or transferee shall notify the Association in writing of
his interest in such Condominium Unit, together with such recording
information as shall be pertinent to identify the instrument by which
such purchaser or transferee has acquired his interest in any Condomini-
um Unit, Further, the Osmer of each Condaminium Unit shall notify the
Association of the names of the parties holding ahy mortgage or mortga-
ges on any Condominium Unit, the amount of such mortgage or mortgages
and the recording information which shall be pertinent to identify the
mortgage or mortgages. The helder of any mortgage or mortgages upen any
Condaminium Unit may, if he so desires, notify the Association of the
existence of any mortgage or mortgages held by such party on any Condo-
minium Unit and, upon receipt of such notice, the Association shall
register in its records all pertinent information relating thereto.
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XXVI
ASSESSMENTS: LIABILITY, LIEN AND ENFORCEMENT

The Association is given the autherity to administer the operation
and management of the Condominium, it being recognized that the dele-
gation of such duties to one enticy is in the best interest of the
Owmers of all Condominium Units. To properly edminister the cperation
and management of the Condominium, the Association will incur for the
mtual benefit of all of the Owners of Condominium Units, costs and
expenses which are scmetimes herein referred to as "common expense". To
provide the funds necessary for such proper cperation, management and
capital improvement, the Association has heretofore been granted the
right to make, levy and collect assessments 2gainst the Unit Owners and
their Corndominiium Units. In furtherance of this grant of actherity o
the Association to make, levy and collect assessrents to pay the costs
and expenses for the operation, management of and capital i~Trovaments
to the Cordominium, the following provisicns shall be operative and
binding upon the cwners of all Condeminium Units:

A. All assessments hereby levied against the Unit Owner and theirs
Cocndeminium Units shall ke uniform and, unlesg specifically otherwise
provided for in this Declarztion ¢f Condominium, 2i1 assessments male bv
the Associzticn shall be in such an arcunt that any assesement levied
against a Unit Owner and h's Condominivm Unit shzll bear the same ratio
to the total assessvent made against all Unit Owners and their Condo-
minium Units as the undivided interest in Commen Property appurterant to
each Condominium Unit at the time such assessment is levied bears to the
total undivided interest in Common Property appustenant to all Conde-
minium Units as shown cn Exhibit "D" attached hereto. Should the
Asscciaticn be the Owner of a Conéominitm Unit or Units, the assessment
which would otherwise be due and pavable to the Association by the Owner
cf such Unit or Units, reduced by the amcunt of income witich may be
derived frcm the leasirg of such Unit o Units by the Assorciatisn, chall
be apportioned and assessment therefor levied ratably areng the Cwners
of all Units which are not owned by the Association, based upon their
proportionate interests in Common Property exclusive of the interests
therein appurtenant to any Unit or Units owned by the Association.

B. Assessments provided for herein shall be payable in monthly
installments, or in such other installments and at such times as may be
detetmined by the Board of Directors of the Association. Such assess-
ments shall commence for each Unit on the first day of the second month
following the recordation of this Declaration.

C. The Board of Directors of the Association shall establish an
Anmual Budget in advance for each fiscal year (which shall correspond to
the calendar year, except that in the initial year of operation of the
Condominium, the fiscal year shall caomence with the closing of the sale.
of the first Condominium Unit). Such budget shall project all expenses
for the forthcoming year which may be required for the proper operation,
management and maintenance of the Condominium, including a reasonable
allowance for contingencies and reserves, such budget to take into
account projected anticipated income which is to be applied in reduction
of the amounts required to be collected as an assessment each year. The
Board of Directors shall keep separate, in accordance with Paragraph "D"
hereof, items relating to operation and maintenance from items relating
to capital improvements. Upon adoption of such Annual Budget by the
Board of Directors of the Association, copies of said Budget shall be
delivered to each Owner of a Condeminium Unit and the assessment for
said year shall be established based upon such PBudget, although the
delivery of a copy of said Budget to each Owner shall not be a cordition
precedent to the liability of any Owner for such assessment. Should the
Board of Directors at any time determine, in its sole discretion, that
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the assessments levied are or may prove to be insufficient to pay the
“costs of operation and management of the Condominium, or in the event of
emergencles, the Board of Directors shall have the authority to levy
such additional assessment or assessments it may deem to be necessary.

D. The Board of Directors of the Association, in establishing the
Annual Budget for operation, management and mairtenance -of the Concdo-
minium, may designate therein a sum to be ccllected and maintained as a
reserve fund for replacerent cf and capital irproverents to the CGirmen
Preperty, which Capital Improvement and Feplacement Fumd shall be for
the purpose of enabling the Asscciation tc replace structural elements
and mechanical equipment constituting a part of the Common Preperty, as
well as the replacement of personal proverty which may constitute a
portion of the Coarmon Property held for the jeint use and berefit of the
Owrers of Condeminium Units. The amcunt to be allocated to such Capital
Improvement Fund may be established by said EBcazd of Directers zo &s %o
tollect arnd mairtain a sur reasorably necessary to anticipate the need
fer replacement of Comtcn Property. The amount collected for the Capital
Imcroverent Fund shall be maintained in a separate account Ly the
Association and such menies shall be used cnly to make capital impreve-
ments tc Common Property. Any intersst earned on ronies in the Capital
Inpreverent Fund may, in the discreticn cf the Board of Directors of the
aAsscciation, be expended for current cperation and maintenance. Each
Unit Owner shall be deemed to own a portion of the Capital Inprovement
Fund equal to his proportionate interest in the Cammon Property as shown
on Exhibit "D". However, such balance shall not be subject to
withdrewal by a Unit Cwner.

E. All monies collected by the Association shall be treated as the
separate property of the Association, and, subject to the limitations
set forth in Paregraph "D" abcve, such monies may be appliad by the
hssociation to the payment of any expense of cperating ard managing the
Cendaminium, or to the prerer uncertzking of all acts and duties urposed
wpon it by virtue of this Declaration of Condcminium, the Articles of
Incorporaticn and Bylaws of the Association. As rmonies for any assess-
ment are paid unto the Association by any Owner of a Condominium Unit,
the same may be co-mingled with nonies paid to the Asscciation by ‘the
other Owners of Condominium Units. Although all funds and common
surplus, including other assets of the Association, and any increments
thereto or profits derived therefrom or from the leasing or use of
Cammon Property, shall be held for the benefit of the members of the
Association, no member of the Association shall have the right to
assign, hypothecate, pledge or in any manner transfer his menbership
interest therein, except as an appurtenance to his Condominium Unit.
When the Owner of a Condominium Unit shall cease to be a member of the
Association by reason of his divestment of owrership of such Condominium
Unit, by whatever means, the Association shall not be required to
account to such Owner for any share of the fund or assets of the Asso-
ciation, or which may have been paid to the Association by such Owner,
as all monies which any Owner has paid to the Association shall be and
.constitute an asset of the Association which n'ay be used in the opera-
tion and management of the Condominium.

F. The Association shall establish a working capital fund equal to
at least the aggregate assessments for each Unit for a period of two
months, Each Unit's share of said werking capital funf shall te
collected ard transferred to the Associaticn at the time of the closing
of the initial sale of each Unit by Developer. The working capital fund
shall be maintained in a separate account for the use and benefit of the
Association and shall be used to meet unforeseen expenditures or to
acquire additional equipment or services deemed recessary or desirable
by the Becard of Directors. All sums paid into the working capital fund
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are in addition to and rot in lieu of regular assessments fc  omwon
expenses.

G. The payment of any assessment or installment thereof shall be
in default if any such assessment or installment is not paid to the
tssociation within thirty (30) days of the due date for such payment.,
When in cdefault, the delinquent assessment or delinquent installment
thereof due to Association shall bear interest a¢ the highest rate
allowed by law until such delinquent assessment or installment thereof,
and all interest due thereon, has been paid in full to Association. All
rmonies owing to Associatvion shall be due and payable at the mair office
of Asscciation in the State of North Carolina.

H. The Csnier or Owners of each Condominium unit shall be person-
ally liable, jointly and severally, to the Associetion for tne payment
of all assesstents, regular or special,. which rey be levied by the
Asgsociation against such Condominium Unit while such party or parties
are Owner or Cwmers of a2 Condominium Unit, In the event that any Unit
Owner or Owners are in default in payment of any assessment or install-
ment thereof owed to the Associaticn, stch Unit Cwner or Owners shall be
persorally liable, jointly and severally, for incerest on such cdelin-
quent assessment or installrent thereof as szhove provided, a=é fer 2li
costs of collecting suchh assessment or installment thereof anc interest
thereon, including a reasonable attormeys’ fee, whether suit be brought
or not. '

I. No Owner of a Condominium Unit may exempt himself from ljabili-
ty for any assessment levied against him or his Condominium Unit by
waiver of the use or enjoyment of any of the Commen Property, or by
abardenment of the Condominium Unit cr in any other way.

J. PRecogrnizing that prcper operation and msnagement of the Cendo-
minium requires the continuing payment of costs and expenses tnerefor,
and that such proper cperaticn and maintenance results in benelit to all
of the Owners of Condominium Units, and that the payment of such carmon
expenses represented by the assessments levied ané collected by Associa-
tion is necessary in order to preserve and protect the investment of
each Unit Owner, the Association is hereby granted a lien upon each
Condominium Unit and its appurtenant undivided interest in Common
Property, which lien shall secure and does secure the monies due for all
assessments now or hereafter levied against the Owner of each such
Condeminium Units, which lien shall also secure interest, if any, which
may be due on the amunt of any delinguent assessments owing to the
Association, and which lien shall also secure all costs and expenses,
including a reascnable attormeys' fee, which may be incurred by the
Association in enforcing this lien upon said Condominium Unit and its
appurtenant undivided interest in Common Property. The lien granted to
the Association may be foreclosed in the same mammer that real estate
deeds of trust and mortgages may be foreclosed in the State of North
Carolina, and in any suit for the foreclosure of said lien, the Associ-
ation shall be entitled to a reasonable rental from the Owner of any
Condarminium Unit from the date on which the payment of any assessment or
installment thereof became delinquent, and shall be entitled to the
appointment of a Receiver for said Condominium Unit, without notice to
the Owner of such Condominium Unit. The lien granted to the Association
shall further secure such advances for taxes, and payments on account of
superior mortgages, liens or encumbrances which may be required to be
advanced by the Association in order to preserve and protect its lien,
and the Association shall further be entitled to interest at the highest
rate allcwed by law on any such advances made for such purpose. All
persons, firms or corporations who shall acquire, by whatever means, any
interest in the ownership of any Condeminium Unit, or who may be given
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" or acquire a mortgage, lien or other encumbrance thereon, are hereby

__Pplaced on notice of the lien richts granted to the Association, and
shall acquire such interest in any Condominium Unit expressly subject to
such lien rights,

K. The lien herein granted unto the Association shall be enforce-
able from and after the time of recording a claim of lien in the Public
Records of Wake County, North Carolina, which claim shall state the
description of the Condominium Unit encumbered thereby, the name of the
reccrd osner, the amount due and the date when due. The claim of lien
shall be recordable any time after default and the lien shall continue
in effect until all sums secured by said lien as herein provided cshall
have been fully paid, Such claims of lien shall incluce only assess-
rents which are due and payable when the claim of lien is iecorded, rlus

terest, costs, attormevs' fees, advances to pay taxes and prior
encumbrances and interest thereon, all as above provided., Such claiss
of lien shall be signed end verified by an officer or agent of the
Associaticn. Upon full payment cf all stms secured by such =laim of
lien, the same shall be satisfied of racord.

The lien provided rfor herein shzll be suberdinate to the lien of
any first mortgage or deed of tzust and any person, f£irm or corperation
acxquiring title to any Condominium Unit and its appurtenant undivided
interest in Common Preperty by virtue of any foreclosure, a judicial
sale, or a deed in lieu of foreclosure, shall be liabie and cbligated
only for assessments as shall accrme and become due and payable for said
Cordeminium Unit and its appurtenant undivided interest in Commen
Property subsequent to the dete of acquisition of such title, and it
shall not be liable for the pavment of any assessments which were in
dafault and delinquent at the time it acquired such title. In the event
of the acquisition of title to a Condeminium Unit by foreclosure or
judicial sale, any assesement or assessments as to which the party so
acquiring title shail rct be liaple shall te abscrbed and peid by all
Owrers of all Condaninium Units as a part of the common expense, ai-
thouch nothing herein contained shall be construed as releasing the
party liable for such delinquent assessment from the payment thereof or
the enforcement of collection of such payment by means other than
foreclosure,

L. whenever any Condominium Unit may be leased, sold or mortgaged
by the Owner thereof, the Association, upon written request of the Unit
Owner, shall fumish to the proposed lessee, purchaser or nmortgagee, a
statement verifying the status of payment of any assessment which shall
be due and payable to the Association by such Unit. Such statement
shall be executed by any officer of the Association, and any lessee,
purchaser or mortgagee may rely upon such statement in concluding the
proposed lease, purchase or mortgage transaction, and the Association
shall be bound by such statement.

In the event that a Condominium Unit is to be leased, sold or
mortgaged at the time when payment of any assessment against the Owner
of said Condominium Unit and such Condominium Unit due to the Associa~
tion shall be in default (whether or not a claim of lien has been
recorded by the Association), then the rent, proceeds of such purchase
or mortgage proceeds, shall be applied by the lessee, purchaser or
mortgagee first to payment of any then delinquent assessment or install-
ments thereof due to the Association before the payment of any rent,
proceeds of purchase or rortgage proceeds to the Owner of any Condomin-
ium Unit who is responsible for payment of such delinquent assessment.

In any voluntary conveyance of a Condominjum Unit (other than by
deed in lieu of foreclosure), the Purchaser thereof shall be jointly and
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- be paid to the Association. The Association shall hold such proceeds in

ey

trust for the benefit of the Association, the Condominium Unit Owners
and their respective mortgagees in the following shares:

(1) Proceeds on acccunt of damage to Cammon Property: in
undivided shares for each Condominium Unit Owner and his mortgagee, if
any, which shares as to each Condeminium Unit are shewn in Exhibit "D"
attached hereto,

(2) Proceeds on account of damages to Cordoninium Units shall
be held in the following undivided shares:

{a) Partial destruction when the Condominivm is to be
restored: for the Cwners of damaced Condorinium Units in prepezticon te
the costs of repairing the damage suffered by each damaged Condominium
Unit.

(b) Total destruction of the Condeminium or where the
Condcminium is not to be restored: for all Condominium Urnit Qunerr, the
share of each being set forth in Exhibit "D".

D. In the event a mortgagee endorsement has been issued as to a
Condominium Unit, the share of the Cendominivm Unit Owner shall be held
for the rortgagee and the Condeminium Unit Cwrers as their interests mzy
appear, but nothirg hereir contained shall be construed so as to give
any mortgagee the right to determine or participate in the determination
cf reconstruction or repair.

E. Proceeds of insurance policies received by the Associatien
shall be distribtuted to cr for the benefit cf the beneficiary Condomini-
um Unit Owners in the following mamner:

{1} 1f the damage for which the proceeds were raid is to be
rspeirad or reccnstructed, the proceeds shall be pald to defray the
cests thereof as elsswhere provided, 2ny proceeds remaining after
defraying such costs shall be distributed to the beneficial Condominium
Unit Owners, all remittances to Condcminium Unit Owners and their
rortgagees being payable jointly to them, This is a covenant for the
benefit of any mortgagee of a Condeminium Unit and may be enforced by
him,

(2) If it is determined in the manner elsewhere provided that
the damage for which the proceeds are paid shall not be reconstructed or
repaired, the proceeds shall be distributed to the beneficial Condomini-
um Unit Owners, remittances to Condominium Unit Owners and their mortga-
gees being payable jointly to them. This is a covenant for the benefit
of any mortgagee of a Condominium Unit and may be enforced by him.

X1V,
RECCNSTRUCTION CR REPAIR OF CASUALTY DAMAGE; DAMAGE TO
OOMMON PROPERTY; DAMAGE TO CONDCMINIUM UNITS

A. If any part of the Common Property shall be damaged by casual-
ty, the determination of whether or not to reconstruct or repair the

same shall be made as follows:

{1) Partial destruction shall be deemed to mean destruction
which renders 1less than two-thirds {(2/3) of the Condominium Units
untenantable. In the event of partial destruction, the Ccmmon Property
shall be reconstructed or repaired unless this Declaration is terminated
by the unanimous vote of all of the Condominium Unit Owners at a meeting
of the members of the Association called and held prior to commencement
of such reconstruction or repair.
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(2) ‘Total destruction shall be deemed 1. mean destruction
..which renders two-thirds {2/3) or more of the Condominium Units
untenantable. In the event of total destructicn, the Common Property
shall not be reconstructed or repaired if, at a meeting which shall be
called within thirty (30) days after the occurrence ¢f the casualty, or
if by such date the insurance loss has not been finally adjusted, then
within thirty (30) days after such adjustment, Condaminium Unit Owmers
who own seventy-five (75%) percent or more of the aggregate interests
vote against reconstruction or repair.

{3) Any such reconstruction or repair shall be substantially
in accordance with the plans and specifications contained herein and on
file with and epproved by the apelicable gcvernmental autherities,

B, 1f the damage is only to those parts of ore or more Cordominium
Units for which the respensikility for maintenance and repair is that of
the Condominium Unit Cwner, then the Cendeminiurn Unit Owner shzll be
respensible for reconstrucction and repair after casuvaity. In all cther
inztances, the responsibility of recconstructicn and repiir after casuai-
ty shall be that of the Association as fcllows:

(1) Immediately after the casualty causinrg damage tc property
for which the Assdciation has the respensibility for maintenance arnd
rerair, the Association shall cbtain reliable and dstailed estimates of
the coet to place the dameged property in condition as geed as that
before the casualty. Such costs may include professicnal fees zand
premiums for such bords as the Beard of Uirectors deems necessary or

appropriate.

{2} When the damace is to both Corron Property and Corndominium
Units, the insurance proceeds chall be arplied first to the costs of
repairing the Commen Property and the balance to the Condominium Units,

C. Each Condominium Unit Owner shall be desmed to have delegated
to the Bcard of Directcrs of the Asscciation his right to adjust with
insurance companies all losses under policies purchased by the Associa-
tion, except in any case where the damage is restricted to one Condo-

minium Unit.
XXV,
ASSCCIATION TO MAINTATN REGISTER OF OWNERS AND MORTGAGEES

The Association shall at all times maintain a Register setting
forth the names of the Owners of all of the Condominium Units. 1In the
event of the sale or transfer of any Condominium Unit to a third party,
the purchaser or transferece shall notify the Association in writing of
his interest in such Condominium Unit, together with such recording
information as shall be pertinent to identify the instrument by which
such purchaser or transferee has acquired his interest in any Condomini-
um Unit. Further, the Owner of each Condominium Unit shall notify the
Association of the names of the parties holding any mortgage or mortga-
ges on any Condominium Unit, the amount of such mortgage or mortgages
and the recording information which shall be pertinent to identify the
mortgage or rortgages. The helder of any mortgage or mortgages upcn any
Condeminium Unit may, if he so desires, notify the Association of the
existence of any mortgage or mortgages held by such party on any Condo-
minium Unit and, upon receipt of such notice, the Association shall
register in its records all pertinent information relating thereto.
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XXVI.
ASSESSMENTS: LIABILITY, LIEN AND ENFORCEMENT

The Association is given the autherity to administer the operation
and management of the Cordominium, it being recognized that the dele-
gation of such cuties to cne enticy is in the best interest of the
Owners of all Condominium Units. To .preperiy edminister the cperaticn
and management of the Condeminium, the Association will incur for the
mitual benefit of all of the Owers of Condominium Units, costs and
expenses which are scmetimes herein referred to as "conmmon expense”. To
provide the funds necessary for such proper cperation, management and
capital improverent, the Asscciation has heretofore been granted the
right to make, levy and collect assessments against the Unit Cwners and
their Condominium Cnits. In fertherance of this grant of avtherity o
the Association to make, levy and collect assesstents to pay the costs
and expenses for the operation, management of and capital isproverents
to the Condeminium, the following provisicns shall be operative and
binding upon the cwners of all Ccndeminium Units:

A. All assessments hereby levied against the Unit Owner and their
Cendeminium Units shall ke uniform and, unless specifically otherwize
provided for in this Declarztion cf Condominium, 21l assessments mede by
the Associaticn shall be in such an amcunt that any assessment levied
a2gainst a Unit Owner and his Condominium Unit shall bear the same ratio
to the total assessent made against all Unit Owners and their Cordo-
minium Units as the undivided interest in Commcn Property appurtenant to
each Condominium Unit at the time such assessment is levied bears to the
total undivided interest in Common Property appurtenant to all Conde-
minium Units as shown cn Exhibit "D" attached hereto. Should the
Asscclaticn be the Owner of a Condominium Unit or Units, the sssessment
which would otherwise be due and pavable to the Association by the Cwrer
cf such Unit or Units, reduced by the amcunc of incorme witich may be
derived from the leasing of such "nit o= Units by the Assoriation, chall
be apportioned and assessment therefor levied ratably arong the Owners
of all Units which are not owned by the Association, based upon their
proportionate interests in Ccmmon Property exclusive of the interests
therein appurtenant to any Unit or Units owned by the Association.

B. Assessments provided for herein shall be payable in monthly
installments, or in such other installments and at such times as may be
detetrmined by the Board of Directors of the Association. Such assess-
ments shall commence for each Unit on the first day of the second month
following the recordation of this Declaration.

C. The Board of Directors of the Association shall establish an
Annual Budget in advance for each fiscal year (which shall correspond to
the calendar year, except that in the initial year of operation of the
Condominium, the fiscal year shall commence with the closing of the sale
of the first Condominium Unit). Such budget shall project all expenses
for the forthcoming year which may be required for the proper operation,
management and maintenance of the Condominium, including a reascnable
allowance for contingencies and reserves, such budget to take into
account projected anticipated income which is to be applied in reduction
of the amounts required to be collected as an assessment each year. The
Board of Directors shall keep separate, in accordance with Paragraph "D"
hereof, items relating to ocperation and maintenance from items relating
to capital improvements. Upon adoption of such Annual Budget by the
Board of Directors of the Association, copies of said Budget shall be
delivered to each Owper of a Cordeminium Unit and the assessment for
said year shall be established based upon such Budget, although the
delivery of a copy of said Budget to each Owner shall not be a condition
precedent to the liability of any Owner for such assessment. Should the
Board of Directors at any time detemmine, in its sole discretien, that
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the assesgrents levied are or may prove to be insufficient to pay the
“costs of operation and management of the Condominium, or in the event of
emergencies, the Board of Directors shall have the authority to levy
such additional assessment or assessments it may deem to be necessary.

D. The Board of Directors of the Association, in establishing the
Annual Budget ZSor operation, manacement and mairtenance of the Condo-
minium, may designate therein a sum to be ccllected and maintained as a
reserse fund for replacement c©f and cepital irproverents to the Cirmen
Prcpecty, which Capital Improvement and Peplacement Furd chall be for
the purpose of enabling the Association tc replace structural elements
and mechanical equipment constituting a part of the Common Preperty, as
well as the replacement of personal proverty which mey constitute a
pertion of the Cammen Property held for the jeint use and berefit of the
Owrers of Condeminium Units. The amcunt to be allocated to such Capital
Irprovement Pund may e ectabliched by said Bcazd of Directers 2o as %o
tollect ard maintain a sum reasonably necessary to anticipate the need
focr replacement of Commen Property. The amount collected for the Capital

meroverent Fund shall be meintained in a separate account by the
Asscciation and such menies shall be used cnly to make capital irpreve-
ments to Common Property, Any interost earnmed on ronies in the Capital
Impreverent Fund may, in the discreticn cf the Board of Directors cof the
Asscciation, be exprended for currant cperation and maintenance. Each
Unit Owner shall be deemed to own a portion of tne Capital Inmproverent
Fund equal to his proportionate interest in the Camwon Property a&s shown
on Exhibit "D". However, such balance shall not be subjsect to
withdrewal by a Unit Owner.

E. All monies collected by the Association shall be treated as the
separate property of the Association, and, subject to the limitations
set forth in Paragraph "D" abcve, such monies may be appliad by the
Asscciation to the payment of any evpense of cperating ard managing the
Cendaminium, ¢or to the preorer uncertaking of 2ll acts and duties urpcsed
upon it by virtue of this Declaration of Condominium, the Articles of
Incorporaticn and Bylaws of the Association. As monies for any assess-
ment are paid unto the Association by any Owner of a Condominium Unit,
the same may be co-mingled with monies paid to the Asscciation by the
other Owners of Condominium Units. Althcugh all funds and common
surplus, including other assets of the Association, and any increments
thereto or profits derived therefrom or fram the leasing or use of
Cammon Property, shall be held for the benefit of the members of the
Association, no member of the Association shall have the right to
assign, hypothecate, pledge or in any manner transfer his membership
interest therein, except as an appurtenance to his Condominium Unit,
When the Owner of a Condominium Unit shall cease to be a member of the
Association by reason of his divestment of owrership of such Condominium
Unit, by whatever means, the Association shall not be required to
account to such Owner for any share of the fund or assets of the Asso-
ciation, or which may have been paid to the Association by such Owner,
as all ronies which any Owner has paid to the Association shall be and
constitute an asset of the Association which may be used in the cpera-

tion and management of the Condaminium.

F. The Association shall establish a werking capital fund equal to
at least the aggregate assessments for each Unit for a period of two
months, Each Unit's share of said werking capital funf shall be
collected ard transferred to the Asscciaticn at the time of the closing
of the initial sale of each Unit by Developer. The working capital fund
shall be maintained in a separate account for the use and benefit of the
Association and shall be used to meet unforeseen expenditures or to
acquire additional equipment or services deemed necessary or desirable
by the Bcard of Directors. All sums paid into the working capital fund
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are in addition to and not in lieu of regular assessments fc  omwon
expenses. :

G. The payment of any assessment or installment thereof shall be
in default if any such assessment or installment is not paid to the
associstion within thirty (30) days of the due date for such payrent.
When in cQefault, the delinquent assessment or delinquent installment
thereof due to Association shall bear interest at tha highest rate
allowed by law until such delinquert assessment or installment thereof,
and all interest due thereon, has been paid in full to Association. All
monies owing to Association shall be due and payable at the mair office
of Asscciation in the State of North Carolina.

H. The Owner or Owners of each Condominium unit shall be pevson-
ally liable, jointly and severally, to the Association for the payment
of all assessments, rsqular or special,.which ray be levied by the
Association against such Condeminium Unit while such party or parties
are O.mer or Ovmers of a Ccondominium Unit, In the event that any Unit
Owner or Owners are in default in payment of any assessment or install-
ment thereof owed to the Association, such Unit Cwrner or Owners shall be
personally liable, jointly and severally, for interest on such delin-
quent assessment or installment thereof as zhove provided, ang for ell
costs of collecting such assessment or installment thereof ané interest
therecn, including a reasonable attorneys' fee, whether suit be brought
or not,

I. Mo Owner of a Condominium Unit may exempt himself from liabili-
ty for any assessment levied against him or his Condominium Unit by
waiver of the use or enjoyment of any of the Common Property, or by
abardeonment of the Condominium Unit cr in any other way.

J. PRecognizing that prcper operation and menagement of the Condo-
minium requires the continuine payment of costs and expenses tnerefor,
and that such proper cperation and maintenance results in benelit to all
of the Owners of Condominium Units, and that the payment of such cawmon
expenses represented by the assessments levied and collected by Assccia-
tion is necessary in order to preserve and protect the investment of
each Unit Owner, the Association is hereby granted a lien upon each
Condominium Unit and its appurtepant undivided interest in Common
Property, which lien shall secure and does secure the monies due for all
assessments now or hereafter levied against the Owner of each such
Condominium Units, which lien shall alsc secure interest, if any, which
may be due on the amount of any delinquent assessments owing to the
Asscciation, and which lien shall also secure all costs and expenses,
including a reasonable attommeys' fee, which may be incurred by the
Association in enforcing this lien upon said Condominium Unit and its
appurtenant undivided interest in Common Property. The lien granted to
the Association may be foreclosed in the same manner that real estate
deeds of trust and mortgages may be foreclosed in the State of North
Carolina, and in any suit for the foreclosure of said lien, the Associ-
ation shall be entitled to a reasonable rental from the Owner of any
Condominium Unit from the date on which the payment of any assessment or
installment thereof became delingquent, and shall be entitled to the
appointment of a Receiver for said Condominium Unit, without notice to
the Owner of such Condominium Unit., The lien granted to thé Association
shall further secure such advances for taxes, and payments on account of
superior mortgages, liens or encumbrances which may be required to be
advanced by the Association in order to preserve and protect its lien,
and the Association shall further be entitled to interest at the highest
rate allcwed by law on any such advances made for such purpose. All
persons, firms or corporations who shall acquire, by whatever means, any
interest in the ownership of any Cordominium Unit, or who may be given
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“* or acquire a mortgage, lien or other encumbrance thereon, are hereby

__placed on notice of tha lien richts granted to the Association, and
shall acquire such interest in any Condominium Unit expressly subject to
such lien rights.

K. The lien herein granted unto the Association shail be enforce-
able frem and after the time of recording a claim of lien in the Public
Records of Wake County, North Carolina, which claim shall state the
description of the Condominium Unit encumbered thereby, the name of the
record owmer, the amount due and the date when due. The claim of lien
shall be recordable any time after default and the lien shall continue
in effect until all sums secured by said lien as herein provided chall
have been fully paid. Such claims of lien shall inclucde only assess-
rents which are due and payable when the claim of lien is iecorded, plus
interest, costs, attornevs' fees, advances to pay taxes and prior
encumbrances and iaterest thereon, all as above provided. Suzh elaixs
of lien shall be signed and verified by an ofiicer or agent of the
Association. Upon full payment cf all sums secured by such ~lain =f
lien, the same shall be satisfied of racord.

The lien provided rfor herein schall be subordinate to the lien of
any first mortgage or deed of trust and any persen, firm or corperation
acquiring title to any Condominium Unit and its appustenant undivided
interest in Common Property by virtue of any foreclosure, a judicial
sale, or a deed in lieu of foreclosure, shall be liabie and cbligated
only for assessments as shail accrwe and become Jdue and payable for said
Condcminium Unit and its appurtenant undivided interest in Cemmon
Property subsequent to the date of acguisition of such title, and it
shall not be liable for the payment of any assessments which were in
default ard delinquent at the time it acquired such title, In the event
of the acquisition of title to 2 Condcminium Unit by foreclosure or
judicial sale, any assessment or assessments as to which the party so
acquiring title shall nct be lizble sh2lli te abzcrbed and peid by all
Owners of all Condominium Units as a part of the common expense, ai-
though nothing herein contained shall be construed as releasing the
party liable for such delinquent assessment from the payment thereof or
the enforcement of collection of such payment by means other than
foreclosure.

L. Whenever any Condominium Unit may be leased, sold or mortgaged
by the Owner thereof, the Association, upon written request of the Unit
Owner, shall furnish to the proposed lessee, purchaser or mortgagee, a
statement verifying the status of payment of any assessment which shall
be due and payable to the Association by such Unit. Such statement
shall be executed by any officer of the Association, and any lessee,
purchaser or mortgagee may rely upon such statement in concluding the
proposed lease, purchase or mortgage transaction, and the Association
shall be bourd by such statement.

In the event that a Condominium Unit is to be leased, sold or
mortgaged at the time when payment of any assessment against the Owner
of said Condominium Unit and such Condominium Unit due to the Associa-
tion shall be in default (whether or not a claim of lien has been
recorded by the Asscciation), then the rent, proceeds of such purchase
or mortgage proceeds, shall ke applied by the lessee, purchaser or
mortgagee first to payment of any then delinquent assessment or install-
ments thereof due to the Association before the payment of any rent,
proceeds of purchase or mortgage proceeds to the Owner of any Condomin-
ium Unit who is responsible for paywent of such delinquent assessment.

In any voluntary conveyance of a Condominium Unit (other than by
deed in lieu of foreclosure), the Purchaser thereof shall be jointly and

17
D/ICMIRD~03



s 3408 . _¥

severally liable with Seller for all unpaid assessments against Seller
made prior to the time of such voluntary conveyance, withwut prejudice
to the rights of the Purchaser to reccver from Seller the amounts paid
by Purchaser therefor. ‘

Institution of suit at law to atterpt to effect collection of the
payment of any delinquent assessment shall not be deemed to be an
election by the Association which shall prevent it from therezafter
seeking, by foreclosure action, enforcement of the collection of any
sums remaining owing ts it, ror shall procesding by ZIoreclesure to
attempt such collection be deemed to be an electicn precluding the
institution of a suit at law to collect any sum then remeining owing to
Association,

XXVII.
COMON SURPLUS

"Carmen Surplus®, meaning all funds and cther ascets of the Associ-
ation (including excess of receizts ©f the issociaztion, ircluding but
not limited to assessments, rents, profits, and revenues frocm whatever
source over amount of the commen expense), shkall be cwned by the Qunars
of all Condominium Units in the same proporticn that the undivided
interest in Cormon Property appurtenant to each Owner's Condominium Unis
bears to the total of all undivided interest in Common Property appuazte-
nant to all Condominium Units as shcwn on Exkibit "D", as the case may
be; provided, however, that said commcn surplus shall be held by the
Association in the ronner, and subject to the temms, prcvisions and
conditions cf this Declaraticn, imposing certain limitations and re-
stricticns upon the use and distributicn thereof. Ixcept for dis-
tribution of any insurance indemnity herein provided, or upon termina-
tion of the Condcminiumn, any attribution or distribution of covon
surplus which may be made from time to time shall be made to the then
Owners of Cendeminium Uniis in accordance with their percentage interest
in common susplus as cdeclared rerein.

XXVI1I.
TERMINATICN

The Condominium shall be terminated, if at all, in the following
manner:

A. The termination of the Condominium may be effected only by the
unanimous agreement of all Condominium Unit Owners expressed in an
instrument to that effect duly recorded; and, provided, that the holders
of all liens affecting any of the Condominium Units consent thereunto,
or agree, in either case by instrument duly recorded, that their liens
be transferred to the percentage of the undivided interest of the
Condominium Unit Owner in the Property as provided in Subparagraph “D"
below. The termination shall become effective when such agreement has
been recorded in the public records of Wake County, North Carolina,

B. If it is determined in the manner elsewhere provided that the
Condominium shall not be reconstructed after casualty, the Condominium
plan of ownership shall be temminated and the Declaration of Condominium
revoked, The determination not to reconstruct after casualty shall be
evidenced by a Certificate of the Association certifying as to the facts
effecting the termination, which Certificate shall become effective upon
being recorded in the public records of Wake County, North Carolina,

C. After termination of the Condcminium, the Cendominium Unit
Cwners shall own the Property as tenants in common in undivided shares
and the holders or mortgages ard liens against the Condeminium Unit or
Units formerly owned by such Condominium Unit Owners shall have
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gages and liens upon the respective undivided share: .f the Condominium
Unit Owners. The undivided share or interest owned as tenants in common
shall be that percentage of the undivided interest in the Comon Area
and Facilities previously owned by each Unit Owner. All funds held by
the Association and insurance proceeds, if any, shall be and contirue to
be held for the Unit Owners in the same proportion. The costs incurred
by the Association in comnection with the temmination shall be a Common

Expense.

D. Folliowing temmination, the property may be partiticned and scld
upen the application of any Cendominivm Unit Owner. Following a ter-
mination, if the Board of Directors cdetermines Ly not less than a
three-fourths (3/4) vote to accept an offer for the sale of the propes~
ty, each Condaminium Unit Owner shall be beund to execcte such deeds ad
other documents reasonably required to effect such sale at such times
and in such form as the Board of Directcrs directs. In such event, any
action for partition cr other division ol the prop"ty shall be held in
abevance pending such sale, and upcn the constmmatisn therecf shall re
discontinued by all parties thereto.

E. The members of the Board of Directors acting collectively as
agent for all Condominium Unit Owners, shall continve to have such
pewers as in this Article are granted, notwithstamdirc the fact that t.he
Association itself may be dissoived upen a terminaticn,

XXIX.
ADDITIONS TO CCDOMINIUM PROPERTY

As Develcper ccmpietes additional phases of the Project, said
stages will beccme part of the Condominium Property by amendment to this
Peclaration and the Unit Owners of the Dwelling Units constructed on the
future phases will beccme members of the Association, to the same extent
as if their Units were originally a part of the Units covered by this
Declaration. Developer, therefore, hereby reserves the right at any
time within a period of five (5) years, ccmrencing on the date this
Declaration is filed for record, that Developer determines to take the
action so contemplated (i) to submit from time to time phases of the
Project Property,.together with the Buildings thereon, and all articles
of personal property existing for the cammon use of the Unit Owners to
the provisions of this Declaration and the Unit Ownership Act, and (ii)
to amend this Declaration, in the manner provided in Paragraph XX
hereof, in such respects as Developer may deem advisable in order to
effectuate such submission or submissions, including, without limiting
the generality of the foregoing, the right to amend this Declaration so
as (a) from time to time within said five (5) year period to include
phases of the Project Property and the improvements constructed thereon
as part of the Condaminium Property, (b) from time to time to include
descriptions of Buildings constructed on said phases of the Project
Property in this Declaration and to add Drawings thereon to Exhibit C
hereto, and (c) to provide that the owners of Units in the Buildings
will have an interest in the Common Areas and Facilities of the Condo-
minitzm Property and to amend paragraph VI and Exhibit D hereof so as to
establish the percentage of interest in the Common Areas and Facilities
which the owners of all Units within the Buildings on the Condominium
Property will have at the tire of such amendment or amendments, which
percentage shall be, with respect to each Unit, in the proportion that
the fair market value of each Unit at the date said amendment is filed
for record bears to the then aggregate value of all the Units within the
Buildings on the Condcminium Property, which determination shall ke made
by Developer and shall be conclusive and binding upon all Unit Owners.
Develcper and shall be conclusive and binding upon all Unit Owners.
Develcper expressly agrees, however, that there will not be constructed

19
D/IEMIRD~03



3on 3408 fA-...i St..

on the Condominium Property rore than a total of 120 Dwelling Units, and
that the buildings and Dwelling Units constructed in any subsequeat
phase shall be architectually corpatible with the existing buildings and
Dwelling Units. Developer, on its own behalf as the owner of all Units
in the Condominium Property and on behalf of all subseguent Unit Owners,
hereby consents and approves, and each Unit Cwner and his mortgagees by
acceptance of a deed ccnveying such Ownership Interest or a mortgage
encurbering such Ownership Interest, as the case may be, thereby ccn-
sents to and appreves, the provisions of this Paragraph XXIX, including
without limiting the generality of the foregoing, the amendwent of this
Declaratiocn by Develcper in the rarner provided in Paragraph X{{ hereof
and all such Unit Owners and their mortgagees, upen request of Develcper
shall execute and deliver from time to time all such instruments ard
perform all such acts 2s may be ceemed bv Develcper tc be necessary cr
preper to effectuate said provisions.
!
m.
AVENDMENT OF DAZIANATICON OF CQOCMINIUM

The Declaration of Cendeminium may be amended in the following
manner:

A. 2An Amendrent or Armenchrents to this Peclaraticn ef Condemirium
may be proposed by the Board of Directors of the Associaticn acting upon
a vote of a majority cf the Directors, or by the merbers cf the Asso-
ciation owning a majority of the Condaminium Units, whether meeting es
membexs or by instrument in writing signed by them. Upon any Amendrent
or Amendrents to this Declarzticn of Condominium being proposed by said
Board of Directers or merbers, such proposed Amendmernt or Amendments
shall be transmitted to the President of the Asscciaticn, or other
officer of the Associaticn in the absence of tha President, who shall
thereupen call a Special Meeting of the Members of the Association for a
date not sccner than twenty {20) days nor later than sinty (€C) days
frem receipt by him of the proposed Arendment or Amendments. It shall
be the duty of the Secretary to give each member written cr printed
rotice of such Special Meeting, stating the time and place therenf, and
reciting the proposed 2mendment or Amendments .in reasonably detailed
form, which notice shall be mailed not less than ten (10) days nor more
than thirty (30) days before the date. set for such Special Meeting. If
mailed, such notice shall be deemed to be properly given when deposited
in the United States Mail addressed to the member at his Post Office
address as it appears on the records of the Association, the postage
thereon prepaid, Any member may, by written waiver of notice signed by
such member, waive such notice, and such waiver, when filed in the
records of the Association, whether before or after the holding of the
meeting, shall be deemed equivalent to the giving of notice to such
member., At the meeting, the amendment or Amendments proposed must be
approved by an affirmative vote of seventy-five (75%) percent of the
aggregate interest of members owning Units in the Condaminium in order
for such Amendment or Amendments to become effective, Thereupon such
Amendment or Amendments of this Declaration of Condaminium shall be
transcribed and certified by the duly authorized officers of the
Association as having been duly adopted. The original or an executed
copy of such Amencment or Amendments, so certified and executed with the
same formalities as a Deed, shall be recorded in the Public Records of
Wake County, North Carolina, within ten (10) days fram the date on which
the same became effective, such Amendment or Amendments to specifically
refer to the recording date identifying the Declaration of Condominium,

Thereafter, a copy of said Amendment or Amendrents in the form in
vwhich the same were placed of record by the Officers of Asscciation
shall be delivered to the Owners of all Condeminium Units, but delivery
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of a copy thereof shall not be a conditicn precr _.c to the effective-
ness of such Amendment or Amendments. At any meeting held to consider
such Amendment or Amendments, the written vote of any member of the
Association shall be reccgnized if such member is not in attendance at
such meeting or represented thereat by proxy, provided such writcen vote
is delivered.to the Secretary of the Asscciation prior to such meeting

or at such meeting.

B. Developer shall have the right to amend this Declaration at any
tize prior to five years frum the date of recorcdaticn of the Declara-
tion, without the further comsent of the Unit Owners, to incorporate
into the Property (i) the acdditicnal lané described in Exhibit "a"
attached hereto and incorpcrated herein by raference and (ii) the
additional dwelling Units %o be constructed upen such additicnal land by
Develcper, 1In the event that this Declarstion is so amended, the temm
"Preperty” as used herein shzll be deemed 42 mean ard include the
property cescribed in Exhibit "A" and in Exhibit "&" and 21l improve-
rents and structures now or hereafter placed by Develcper therecn, ail
easements, rights &nd appwrtenances theretc, and all earticles of
perscral preperty provided by Develcper and intended for use in
conrecticrn, thirewith. Upcn such lPrendment the urdivided interest
appurtenant to each Condominiuvm Unit shall be as set out in Bhikit "D",
attached hereto and made a part hereof or as zamenced. The materials
used in the censtruction of the acditional units shall be of comparable
Guality as those used in the criginal units, and the architectural stvle
of the additicnal units shall be svbstantially the same as, or compati-
ble with, the original tnits. No amercrent made by Developer in zccor-
dance with this Paragraph shall divest an Cwner of any portion of his
Unit withcut the consent of such Owner ard no such amendment shall
materially alter the plan of development set forth herein without the
censent of all Owners affected thereby, Fach Unit OGwner shall be deemed
by his acceptance of a cdeed to a Condominium Un*.‘: to have ccnsented to
the povers of amencrent herein reserved by veicper arnd 4o v
amendments previously or thereafter executed by Develcper pursuant
thereto, Each Unit Cwrer and each Instituticnal lender shall further be

deemad by the Owner's acceptance of a deed to a Condominium Unit to have
appointed Develcper their attormey-in~fact to give, te and record
the consent of said Owner and said Institutional Lender to any and all
amendments to this Declaration which Developer may wish to execute
pursuant to the powers herein reserved,

C. Except as expressly set cut in this Declaration, no alteration
in the percentage of ownership in Camon Property appurtenant to each
Condominium Urit, or alteration of the basis for sharing commn expenses
and other apportionment of assessments which may be levied by the
Association in accordance with the provisions hereof, or alteration of
basis of ownership of Common Surplus, shall be made without written
consent of all of the owners of all Condominium Units and their respec-
tive mortgagees, being first had and obtained,

D. No alteration, amendment or modification of the rights and
privileges granted and reserved hereunder in favor of an Institutional
lender or Institutional Lenders shall be made without written consent of
all Institutional Lenders heolding mortgages on Condominitm Units in the
Condominium being first had and cbtained.

E. No alteration, amendrent or modification of the rights and
privileges granted and reserved hereunder in favor of Developer shall be
made without the written consent of said party being first had and
obtained.
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X1,
. REMEDIES IN EVENT OF DEFAULT
The Owner or Owners of each Condominium Unit shall be govermed by
and shall corply with the provisions of this Declaration of Condominium,
and the Articles of Incorporation and By-laws of the Association, as any
of the same are now constituted or as they may be amended from time to.
time, A default by the Owner of any Condominitm Unit shall entitle the
Association or the Owner of other Condominium Units to the following
relief: : e

A. Failure to comly with any of the terms of this Declaraticn of
Condominium or other restrictions and requlations contazined in the
Prticles of Incorporziion or Sy-laws of the Assaciation, or vhich may be
adopted pursuant thereto, shall be grounds for relief including without
limitation an action to recover sums due for danages, injunstive relief,
foreclosure of lien, or any conbination theresZ., Such relief may be
scught by the Associztion or, 1f appropriate, by an ecorieved Unit
Owner,

B. Each Unit Owner shall be liable for the expense of any main~
tenance, repair or r placetrert rendered necessary by his act, neglect or
- carelessress, or by that of any member of his :amily, or his or their
guests, employees, agents or lessees, but only to the extent that such
expense 1is not met by the proceeds of insurance carried by the Asso~
ciation. Such liability shall include avy increase in fire insurance
rates occasioned Ly usa, misuse, cccupancy ‘or abandonment of a Condo-
minfun Unit or its appurtenances. Nothing herein contained, however,
shall be construed so as tc modify any waiver by insurance corrpanies of
rights of subrogation.

C. In any proceeding arising because of an alleged defauit by a
Unit Owner, the Asscciation, if successfui, chall be entitled to recover
the costs of the proceeding and such reascnable attermeys' fees as may
be determined by the Court, but in no event shall any Unit Owner be
entitled to such attorneys' fees.

D. The failure of the Association of any Unit Owner to enforce any
right, provision, covenant or condition which may be granted by this
Declaration of Condominium or the other above-mentioned documents shall
not constitute a waiver of the right of the Association or of the Unit
Owner to enforce such right, provision, covenant or condition in the
future.

E. All rights, remedies and privileges granted to the Association
or the Owner or Owners of a Condominium Unit pursuant to any terms,
provisions, covenants or conditions of the Declaration of Condominium or
other above-mentioned documents, shall be deemed to be cumlative, and
the exercise of any one or more shall not be deemed to constitute an
election of remedies, nor shall it preclude the party thus exercising
the same fram exercising such other and additional rights, remedies or
privileges as may be available to such party at law or in equity.

F. The failure of Dewveloper to enforce any right, privilege,
covenant or condition which may be granted to it by this Declaration of
Condominium or other above-mentioned document shall not constitute a
waiver of the right of Developer to thereafter enforce such right,
provision, covenant or corditicn in the future.

G. The failure of an Institutional lender or Institutional lLend-
ers, as said temm is herein defined, to enforce any right, provision,
privilege, covenant or condition which may be granted to it or them by
this Declaration of Condeminitm or other above-mentioned documents,
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shall not constitute a waiver of the right of said party or parties to
thereafter enforce such right, privilege, covenant or condition in the

"future.

XXXII.
RIGHTS RESERVEDL UNTO INSTITUTICWAL LENDERS

"Institutional Lender" or "Institutional lenders", as the terms are
used herein, shall mean and refer to banks, savinge and loan asso-
ciations, insurance compenies, or ccher nputable mortgage lerders. So
long as any Institutional Lander of Instituticnal lenders shall held any
mortgage upon any Conderainium Unit or Units, or shall be the cwner of
any Condeminium Unit or Units, such Instituticnal lender or Institu-
ticnal lenders shall have the following rights, to-wit:

A. T approve the compary or corpanies with whom casualty insur-
ance is placed.

B. To be furnished with at least cne copy of the Anmual Firancial
ataterrent and Report of the Asscciation, rrepared by an Accountant
esignated by the Association, such Finarcial Statement and R&poa. to ke
furnished by April 15 of each caiendar year, :

Upon written recuest to the Association, identifying the name ‘and
address of the holder, insurer or guarantor and the unit nurker or
acdress, any such eligible mortgage hclder or eligible insurer or
guarantor will be entitled to timely written notice of:

A. Any cocndamation loss or any casualty loss which affects a
material porticn of the project or any unit on wnich there is a first
mortgage held, insured or gquaranteed by such eligible mortgage holder or
eligible ingurer or guarantor, as applicable;

B. Any delirgquency in the payment of assessments or charges cwed
by an owner of a unit subject to a first mortgage held, insured or
guaranteed by such eligible holder or eligible insurer or guarantor,
which remains uncured for a period of 60 days;

C. Any lapse, cancellation or material modification of any insur-
ance policy or fidelity bond maintained by the Association;

D. Any proposed action which would require the consent of a
specified percentage of mortgage holders.

E. The call of any meeting of the membership to be held for the
purpose of considering any proposed Amendment to this Declaration of
Condominium, or the Articles of Incorporation and By~Laws of the Asso-
ciation, which notice shall state the nature of the Amendment being

proposed.

XXK1IX.
RIGHTS (F DEVELOPER

Until such time as the first of the following events occurs: (a)
The expiration of three (3} full years after the registration of the
Declaration; (b) 120 days after the date as of which Units of which
seventy-five percent (75%) of the total undivided interest appertain
shall have been conveyed by Benchmark Atlantic Co., Inc. to Unit Owners;
or (c) The surrender by Benchmark Atlantic Co., Inc. of the authority to
appoint and remove members of the Board of Directors by an express
amendment to Declaration executed and recorded by Benchmark Atlantic
Co., Inc., said Benchmark Atlantic Co., Inc. shall have the right to
designate and select a majority of the persons who shall serve as
members of each Board of Directors of the Corporation. Benchmark
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alter, mxdify or impair in any marner whatsoever any of the other terms,
- provisiens or covenants hereof or the remuining portions of any terms,
provisions or covenants held to be partially invalid or unenforceable.

XXXVII.
LIBEPAL CONSTRUCTION
The provisions of this Declaration of Condeminium shall be liberal-
ly construed to effectuste its purpese cf crezting a2 uniform plan of
Condeminium cwnership. Throughout this Declaration wherever appropriate
the singular shall include the plural and the masculine cender the

. feminine or reuter. The Article headirgs are for convenience of refer-
ence only and shall not be consicered terms of this Declarztion.

 OVIIT.
DECTARATION OF CONDCMINIUM BINDING
CN ASSIGNS, M SUBSSCUENT CYIERS

The restrictions and bucdens impesed by the covenants cf this
Declaration of Condominium are intended to and shezll constitute ccve-
nants running with the iand, and shall ccnstitute an ecuitable servitude
upon each Condominium Unit and its appurtenant undivided interest in
Commcn Property. This Declaration of Condominium shall be birding vpon
Developer, its successors and assigns, and upen all parcties who may
subsequently become Cwners of Condeminium Units in the Condeminium, and
their respective heirs, legal representatives, successors, and assigns.

XX,
AGENT FOR SZFVICE CF PROCESS

The following named individual is designated as the person to
receive gervice of process for the Association: Dee Ogilvy, 2508 Avent
Ferry Road, Raleigh, Wake County, North Carolina 27606.

XXX,
AMENDMENT CF DECLARATICN WITHCUT APPROVAL OF OWNERS

The Developer, without the consent or approval of any other owner,
shall have the right to amend this Declaration to conform to the
requirements of law or governmental agency having legal jurisdicticn
over the Property or to qualify the Property or any Units and
improvements thereon for mortgage or improvement loans made by,
guaranteed by, sponsored by or insured by a goverrmental agency or to
camply with the requirements of law or regulations of any corporation or
agency belenging to, sponsored by, or under the substantial control of,
the United States Government or the State of North Carolina, regarding
purchase or sale of such Units and improvements, or mortgage interests
therein, as well as any other law or regulation relating to the control
of the Property, including, without limitation, ecolegical controls,
construction standards, aesthetics, and matters affecting the public
health, safety and general welfare., A letter from an official of anv
such corporation or agency, including, without limitation, the Veterans
Administration (V2), U, S. Department of Fousing and Urban Development
{HUD), the Federal Hcme lcan Mortgage Corporation, Government National
Mortgage Asscciation, the Federal National Mortgage Association, or any
agency of the State of North Carolina requiring an smendment as a
condition of approval, or suggesting an amendment, shall be sufficient
evidence of the approval of such amendment of VA, HUD and/or such
corperation or agency. MNo amendment made pursuant to this Section shall
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be effective until duly recorded in the Wake County Registry.

IN WITNESS WHEREOF, Benchmark Atlentic Coys c., has, caused this
Declaration to be executed in its name by its P egté a.ng its corpo-
rate seal +o be hereunto affixed, attested by its retaj , by authori-
ty of its Board of Directors, this _28th day of _December , 1984.

BEENCEMAFX ATLIANTLC CO., IXC,

Vice FPresident

CAROLTA = Beaufort CCuNTY

This is to certify thst on the 28%th day of Decemker ,
1984, before me perscnally appeared Emily M. Richardson , with whom
I am perscnally acq_aintec, who, being by me duly swern, says that

is the Vicz  President, ard she is the
%ﬂsf Perchmark Atlantic Co., Inc., the corporation described in
and which executed the fcregoing instrnument; tha* lie knows the camen
seal of said ccrporaticn; that the seal affined to the foreceing instru-
rent is said common seal, and the nare of the corporation wag subscribed
thereto by the .Sgé c Prezidert, and thatr the said Vira
President and Secretary subscribed their names thereto, and said common
seal was affixed, all by order of the Board of Directors of said corpo-
ration, and that the said instrument is the act ard deed of said corpo-
ration,

Witness my hand and official seal this oJf day of .z?mfméu_.f N
1984. - i.‘;- ': _‘.1,.-:‘ P{,_' ,

0y ..Ill.

o Spo A 277 //,:/7('/# ks
Notary Public’ --:'-'; e

My cormission expires: ‘5/17,/ 9/
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EXHIBIT A

BEGINNING at a point, said point being South 4% deg. 13 min. 00O
sec. West 256.49 feet from a n2il in the intersection of the
center line of Avent Ferry Road and Lake Raleigh Road; thence
from the POINT AND PLACE OF BEGINNING Souch 40 deg., 14 min. 55
sec. West 406.02 feet along and with the western right-of-way
line of Avent Perry Road to a new iron pipe; thence continuing
2long and with the western right-of-way line of Avent Ferry Road
Soutn 42 deq. 0 min. 07 sec. West 73.55 feet to a new iron pipe;
thence leaving the western right-of-wav lire of Avent Fervrv Road
North 50 deqg. 20 min. 49 sec., West 182.07 feat to an existing
iron pipe: tnence South 47 deg., 16 min. 40 sec., West 84,93 faet
to an existing iron pipe; thence South 63 deg. 38 min, 34 sec.
West 80,00 feet to an existing iron pipe; thence Scuth €3 Jeg, 24
min., 28 sec, West 140.59 feet to an existing ircn pipe; thence
North 00 deg. 51 min., 04 sec. East 381.63 feet to a new iron
pipe; thence North 10 deg. 45 min, 09 sec. East 254,65 {eet to an
existing iron pipe; thence North 20 deg. 37 min. 04 sec. East
116,98 feet to an existing iron pipe; thence Scuth 61 deqg. 22
min. 24 sec. East 703.3) feet to an existing iron pipe in the
western righi-of-way line of Avent Ferry Road and beinj the POINT
AND PLACE OPF BEGINNING, and containing 7.0438 acres, according to
a survey preparzd by Murphy & Associates, Registered Land
Surveyors, entitled "Plat of Actual Survey, Benchmark Atlantic,
Inc,” dated December 10, 1983, and recorded in Book of Maps 1983,

page 1513, wake County Registry.
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EXHIBIT B

BEGINNING at a point, said point being South 49 deg. 13 min. 00
sec, West 256.49 feet from a nail in the intersection of the
center line of Avent Ferry Road and Lake Raleigh Road; thence
from the FOINT AND PLACE OF BEGINNING South 40 deq. 14 min. 55
sec. West 406.02 feet along and with the western right-of-way
line of Avent Ferry Road to a new iron pipe; thence continuing
along and with the western right-of-way lire of Avent Ferry Road
South 42 deg. 0! min. 07 sec. West 73,55 feet to a new ircn pipe;
thence leaving the western right-cf-way line of Aven: Ferry Road
North 50 deg. 20 min. <% sec, West 182.07 feet to an existing
iren pipe; thence South 47 deg. 16 min, 40 sec, Wast 34,33 faet
to an existing iron pipe; tnence Soutn 63 deg, 28 min. 34 sec,
West 80,00 feet to an existing iron pipe: thence South 63 deq. 24
min, 28 sec. West 140,59 feet to an existing iron pipe: thence
North 00 deg. 5! min., 04 sec. East 381,69 feet to a new iron
Pipes thence North 10 deg. 45 min, 09 sec, East 254.65 feet to an
existing iron pipe; thence Necrth 29 deg. 31 min. 04 sec, East
116.98 feet to an existing iron pipes thence South 61 deg. 22
min. 24 sec. East 703.33 feet to an existing iron pipe in the
western right-of-way line of Avent Ferry Road and being the POINT
AND PLACE OF BEGINNING, and containing 7.0438 acres, according to
a2 survey prepared by Murphy & Associates, Registered Land
Surveyors, entitled "Plat of Actual Survey, Benchmark Atlantic, .
Inc.” dated December 10, 1983, and recorded in Boock of Mzps 1383,

page 1513, Wake County Registry.
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EXHIBIT C

See Plans for Avery Cloz«i Condominium filed herewith in the
Condeminium Plan Files, §# , Wake County Registry, which is
incorporated herein by reference.
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XHIBIT D
(Page 1 of 3) -

Percentage of undivided interest in ccmmon areas and facilities.

Unit No. Percentage
l-a .8197
1-8 .8197
1-C .8197
2-A ' .8197
2-B .8197
2-C .8197
33 .8197
3B .8197
3-C .8197
4"A 08197
4-B .81%7
4<C .8197
S5=A .8197
5-B 8197
5-C 8197
6-A .8197
€-B .8197
6=C .6197
7-A .8197
7-B .8197
7-C .8197
8-A 5197
8-B 2197
8=C .8197
9-A ,£197
9-3 .8197
9-C .B197

10-A ~ .8197
10-B .8197
10-C .8197
11-a .8197
11-B .8197
11-C .8197
12-A .8197
12-B ' .8197
12-C .8197
13-a .8197
13-8 .8197
13-C 8197
14-A 8197
14-B .8197
14-C .8197
15-A .8197
15-B .8197
15-C 8197
16~A .8197
16-8 .8197
16-C .8197
17-A .8197
17-8 .8197
17-C .8197
30
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EXHIBIT D
(Page 2 of 3)

Percentage of undivided interest in common areas and fecilities.

Unit No. Percentage
18-3 .8197
15-B .8197
18-C .8197
19-A .8197
19-8 .8197
19«2 .8197
20-A .8197
20-B . .9197
20=C 8197
21-A 8197
21-3 L8187
21-C 8197
2e-A L2197
22-3 L8167
22-C 2137
23=A .8197
23-B 8197
23-C 5197
24-3 .8197
24-B .8197
24-C 2197
25=-A .8197
25-3 .8197
25-C : .8197
26=A L5187
26-B .8197
26=C .8197
27=A .8197
27-B .8197
27-C .8197
28=-A .8197
28-B .8197
28=C .8197
29-A .8197
29-B .8197
29-C .8197
30-A .8197
30-B .8197
30-C .8197
al-p .8197
31-B ‘ 8197
31-C .8197
32-a ' .8197
32-B .8197
32-C _ .B197
33-A .8197
33-B .B8197
33~C .8197
34=-A .8197
34-B . .8197
34-C .8197
35=-A .8197
35-8 .8197
35-C 8197

k)
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EMIBIT D
] (Page 3 of 3)

Percentage of undivided interest in common areas' and facilities.

Unit No, Percentage
36-A .8197
3é-B .8187
- 36=C .8197
37-A 8197
37-B 8197
37-C . 8137
- 38-A .8197
38=-B . 2197
38-C .8197
29-A +8197
39-B .2197
39-C .8197
20=-2 .8197
40-8 .8197
40-¢ .8197
Support Facilities Unit A .3180
Support Facilities Unit B 21860
TOTAL 100.00C0%
‘ 32 '
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EXHIBIT E

The following is a copy of the Articles of Inccrporation of
Avery Close Condominium Association:

D/IEMIRD-03
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ATERY CLOSE CONDCMINIUM ASSCCIATION

In campliance with the requirements of Chapter S55A of the North
Carolina General Statutes, the undersigned, a natural person of full
age, has this day executed these Articles of Incourporation for the pur-
pese of forming a non-profit corporation and hereby certifies:

AFTICLE I

. The name of the corporation is AVERY CLOSE CONDOMINIUM ASSCCIATICN,
hereinafter called the "Association”,

APTICLE IX

~ The principal and initial registered office of the Association is
located at 2508 Avent Ferry Road, Raleigh, Wake County, North Carolina

27606, )
"ARTICLE III

Dee Ogilvy, whese address is 2508 Avent Ferry Road, Raleigh, Wake
Ceunty, Nerth Carolina 27606, is hereby appointed the initial Registered
Agent of this Asscciation.

ARTICLE 1V

Tris Asscciation does not contemplate pecuniary gain or profit to
+te rembers thereof and no part of the Asscciatica's net income shall
inure to the benefit of any of its officers, directors or merbers or any
other private individual. The purposes and objects of the corporation
shall he to administer the operation and management of Avery Close
Condominium, a condominium to be established in accordance with the laws
of the State of North Carolina upon the property situate, lying and
being in Raleigh Township, Wake County, North Carolina, and more parti-
cularly described in Exhibit "A" attached to the Declaration of Condo-
minium and incorporated herein by reference: to undertake the perfor-
mance of the acts and duties incident to the administration of the
operation and management of said Avery Close Condominium in accordance
with the terms, provisions, conditions and authorizations contained in
these Articles of Incorporation and which may be contained in the formal
Declaration of Condominium which will be recorded in the Public Records
of Wake County, North Carolina, at the time said property, and the
improvements now or hereafter situate thereon, are submitted to a plan
of Condominium Owmership; and to own, operate, lease, sell, trade and
otherwise deal with such property, whether real or personal, as may bhe
nececsary or convenient in the administration of said Avery Close

Condominium,
" ARTICLE V
The Corporation shall have the following powers:

1. The Corporation shall have all of the powers and privileges
granted to Non=-Profit Corporations under the law pursuant to which this
Corporation is chartered, and all of the powers and privileges which may
be granted unto said Corporation under any other applicable laws of the
State of North Carolina, including the Unit Ownership Act,
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2. The Corporation shall have all of the powers .. sonably neces-
sary to implement and effectuate the purposes of the Corporation, in-
cluding but not limited to the fnllowing: e

{a) To make and establish reasonable rules and regulations
governing the use of Condominium Units and Cemmon Property in Avary
Close Condominium as said terms may be defined in said Declaration of
Cendominium to be recorded.

(b) To levy and ccllect assessments against members of the
Corporation to defray the common expenses of the Condominium as may be
provided in said Declaration of Condominivm and in the By-laws of this
Corporation which may be hereafter adopted, including the right to levy
and collect assessmerts for the purposes of accuiring, operating,
leasing, managing and otherwise trading and cdealing with such propariy,
whether real or perscnal, including Cendeminivm Units in Avary Cloce
Condaminiun, which may be necessary or convenient in the cperation ard
managerent of Avery Close Condominium and in accorplishing the purposes
set forth in said Declaration of Condominium,

{c) To maintain, repair, replace, cperate and manage  Avery
Close Condominium and the property comprising same, including the right
to censtouct imprevements after casualty and to make further improvement
cf the Conmdominium property, and to make and enter into any and all
contracts recessary or cdesirable to acconplish said purpeses.

(@) To contract for the management of Avery Close Condemirium
ard to Zelecate to such contractor all of the powers and cu:ties of the
Asscciation excert those which may be required by the Declaration of
Condomirzium to have approval of the Board of Directors or membershir of

the Ccrperation.

{e) To acquire and enter into, now or at any time hereafter,
leases and agreements wherepy the Association acquires leasehclés,
memberships, andé other possessory or use interests in lands or facili-
ties including, but not limited to, swimming pools, tennis courts, and
other recreation facilities whether or not contiguous to the lands of
Avery Close Condominium to provide enjoyment, recreation or other use or
benefit to the owners of Condominium Units,

(£) To énforce the provisions of the Declaration of Condomini-
um, these Articles of Incorporation, the By-laws, rules and regulations
governing the use of said Avery Close Condominium as the same may be

hereafter established,

(g) To exercise, undertake and accomplish all of the rights,
duties and cbligations which may be granted to or imposed upon the
Corporation pursuant to the Declaration of Condominium aforementioned. -

ARTICLE VI

The qualification of the members, the manner of their admission to
membership and termination of such membership, and voting by members

shall be as follows:

l. The Owers of all Condominium Units in Avery Close Con-
dominium shall be members of the Corporation, and no other person or
entities shall be entitled to membership, except as provided in item (5)
of this Article VI.

2., Membership shall be established by the acquisition of fee title
to a Condominium Unit in Avery Close Condeminium, or by acquisition of a
fee ownership interest therein, whether by conveyance, devise, judicial
decree or otherwise, and the membership of any party shall be

et Y
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automatically terminated upon his being divested of all title to or his
entire fee cwnership interest in any Condominium Unit, except. that
nothing herein contained shall be construed as terminating the member-
ship of any party who may own two or more Condominium Units, or who may
own 2 fee ownership interest in two or more Condominium Units, so long
as such party shall retain title to or a fee ownership interest in any

Condaminium Unit.

3. The interest of a member in the funds and assets of the Corpo-
ration cannot be assigned, hypothecated or transferred in a2ny manner,
except as an zppurtenance to his Condeminium Unit, The funds and assets
of the Corporaticn shall belong solely to the Corperation subject to the
limitation that the same be expended, held or used for the benefit of
the membership and for the purposes authorized hersin, in the Deslara-
tion of Condominium and in the By-laws which may be hereafter adopted.

4. On all matters on which the membership shall be entitlzd to
vota2, there shall be only’'ore person entitled to vote for each Condo-
minium Unit in  Avery Close Condominium, which vote may e erercised cr
cast by the Owner or Owners of each Condominium Unit in such manner as
7ay be provided in the By-Laws hereafter adopted by the Corporation. The
tctal nuther cf vetes shall ke 100, and each Qwner or group of (wmers
(inciudins the Becard of Directors, if the Beazd of Directors, cr its
desigree, siall then held title to one er more Units) shall be entitled
to the numnber of votes equal to the total of the percentage of ownership
in the Commen areas and facilities applicable to his or their Urit as

set forth in the Declaration.

5. Urtil such time as the property described in Exhibit "A" to the
Declaration of Condominium and the improvements which may hereafter be
~ constructed thereon, are submitted to a Plan of Condominium Ownership by
the recer2aticn of the Decliaration of Corndominium, the merbership of the
Corperaticn shall be comprised of the five (S) individuals narmed in
Article XI hereof as the initial Board of Directors of the Corporation,
and each such individual shall be entitled to cast one vote on all
matters on which the membership shall be entitled to vote.

ARTICLE VII

The Corporaticen shall have perpetual existence.

ARTICLE VIII

The affairs of the Corporation shall be managed by the President of
the Corporation, assisted by the Vice Président, Secretary and Treasurer
and, if any, the Assistant Secretaries and Assistant Treasurers, subject
to the directions of the Board of Directors. The Board of Directors, or
the President with the approval of the Board of Directors, may employ a
Managing Agent and/or such other managerial and supervisory personnel or
entities to administer or assist in the administration of the operation
and management of Avery Close Condominium, and the affairs of the
Corporation, and any such person or entity may be so employed without
regard to whether such person or entity is a member of the Corporation
or a Director or Officer of the Corporation, as the case may be.

ARTICLE IX

The number of members of the first Board of Directors of the Cor-
poration shall be five (5). The rumber of rembers of succeeding Boards
of Directors shall be as provided from time to time by the Bylaws of the
Corporation, The members of the Board of Directors shall be elected by
the members of the Corporation at the Anmual Meeting of the membership
as provided by the Bylaws of the Corporation, and at least a majority of
the Board of Directors shall be members of the Corporation or shall be
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authorized representatives, officers or empliuyees of a corporate member
of the Corporaticn. Notwithstanding the foregoing, until such time as
the first of the following events occurs: {a) The expiration of three
(3) full years after the registration of the Declaration; (b} 120 days
after the date as of which Units to which seventy-five percent (75%) of
the tota! undivided interest appertair shall have been conveyed by
Benchmark Atlantic Co., Inc. to Unit Owmers; or (c) The surrender by
Benchmark Atlantic Co., Inc. cf the authcrity to appoint and remove
members of the Board of Directors by an express amendrent to Declaration
executed and recorded by Benchmark Atlantic Cec., Inc., said Benchrark
Atlantic Co., Inc. shall have the rigit to dasignata and select a
majority of the persons who shall serve as merbers of each Board of
Directors of the Corporation. Benchmark Atlantic Co., Inc. may desig-
nate and select the person or persons to serve as a rember cr menbers of
each said Board of Directors in the manner provided in the Eylaws of the
Corporation, and such person or perscns sc designated and selected need
nct be a resident of the Cendominium.

ARTICLE X

The Board of Directors shall eclect a President, Vice President,
Secretary and Treasurer, and as many Assistant Secretaries and Assistant
Treasurers as the Bcard of Cirsctors shall detemnine. The Presicent and
" Vice President shall bes elected from emong the memberchip of the Board
of Directors, but no other officer need be a Director. The same person
ray hold two offices, the duties of which are not incompatible; provid-
ec, hosever, that the office of President and Vice President shall not

be held bv the same person, nor shall the office of President ard
Secretary or Assistant Secretary be held by the same person.

ARTICLE XI

The nares and addresses of the initial Board of Directors who,
subject te the previsions of these Articles ¢f Incorporation, the
By-laws, and the laws of the State of North Carciina, shall hold cffice
until the f£irst Annual Meeting of the Membership (or until their succes-
sors are elected and qualified) are as follows:

Nare ‘ Address

Arthur C. Schultz 7 Office Park Road
Hilton Head Island,

South Carolina 29928

Frank A. Morda . 7 Office Park Road
Hilton Head Island,
South Carolina 29928

Elwood Doan 7 Office Park Road
Hilton Head Island,
South Carolina 29928

Gary Young 7 Office Park Road
Hilton Head Island,
South Carolina 29928

Pamela Shrout 7 Office Park Road
Hilton Head Island,

South Carolina 29928

IEMIRD/01
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Cr——— ARTICLE X1IX

The original By-laws of the Corporation shall be adopted by a
majority vote of the members of the Corporation present at a meeting of
rembers at which a majority of the membership is present, and
thereafter, such By-Laws may be altered or rescinded only in such manner
as said By-laws may provide,

ARTICLE XIIX

Every Director and every officer of the Corporation shall be in-
cemnified by the Corporation against all expences and liabilitles,
incluéing counsel fees, reascnebly incurred by or irpesed vpon him in
connection with any proceeding to which he may be a party, or in which
he may beceme involved, by reasen ¢f his being cr having been a Director
or Cfficer of the Corporation, whether or not he is a Director or
Qfficer 2t the time such evpenses are incurrsd, except in such casas
wherein the Director or COfficer is adjudced quilty of willful mis-
feasance or malfeasance in the performance of his duties; provided thas,
in the event of any claim for reimbursement or indemnification hereurder
based upon 2 settlement by the Directer or Officer seeking such raim-
bursement or indemnification, the indemiZication herein shall cnly
apply if the Board of Directors spproves such zettlement and reimburse-
ment as being in the best interests of the Corperation. The foregoing
right of indemification shall be in addition to and not exclusive of
all other rights to which such Director or Ofiicer may be entitled.

ARTICLE XIV

An amendment or amendments to these Articles of Incorporation shall
require the assent of seventy-five per cent (75%) of the mambership,

No arencdment to these Articles of Incorporation which shail
abridge, amend or alter the right of Benchmark Atlantic Co., Inc. to
designate and select members of each Board of Directors of the Corpo-
ration, as provided in Article IX hereof, may be adopted or become
effective without the prior written consent of Benchmark Atlantic Co.,

Inc,
ARTICLE XV

The name and address of the incorporatcr is as follows: James H,
Pardue, Suite 104, 3201 Glenwood Avenue, Post Office Box 31268, Raleigh,

North Carolina 27622,

IN WITNESS WHEREOF, I, the undersigned incorporator, have hereunto
set my hand and seal, this [2th _ day of {Jocem bop . 1984.

(SEAL)

AMES H. DARDUE

e AL R |
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NORTH CARCLIMA = WAKE COUNTY

This is to certify that on this 17/} day of Demember , 1984,
before me, [ ude. P2 idhitley a Netary Public of raid County and
State, personzlly sppeared James H. Pardue, who I am satisfied is the
person named in and who executad the foregoing Articles of Inccrporation
of Avery Clcse Condominium Association, and I havirg first made knewn to
him the contents thereof, he did acknowledge that he signed, sealed and
delivered the same as his voluntary act and deed for the uses and

purposes therein expressed.
IN WINESS WHERECF, I have hareunto set my hand and seal, this

M cay of Decembder , 1984,

LINDA P. ?HIELEY

JOHNSTUN COUNTY, R.C.
¥y Conmstan ipite 12 I+

My Cammissicn Expires:
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EXHIBIT F

The focllowing is a copy of the Bylaws of Avery Close Cordominium
Association:

: 34
D/IEMIPD-03
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BYLXS
aF
AVERY CLOSE COMDCMINIUM ASSOCIATION

A corperaticn not for profit under
the laws of the State of North Caroiina

1, IDENTITY

These zre the GZy-Taws of Avery Close Condominium Association a
nen-prefit cocrperacizn under the laws of the State of North Carclina,
the Articles of Incorperation of which were filed in the Office of the
Secretary of State on Decerber 18, 1984,  Avery Clcese Cendaminium
Association, hereinafter called “"Asscciation®, has Leen crganized fer
t%e purrose of aéministering the cperaticn and mznacemenc of Avery Clcse
Condcminium, a oonderinium established or to be establisted in
sccordance with the lews of the State of Nerth Clareclira upon the
property situate, lyinc and being in Paleich Townehip, Wake Couney,
North Carclina, ard described in Rvhibict "A" tc the Declazaticn of
Conceminiwn 2né incorperated herein by reference.

a) The provisions of these Py~laws are arpliczble to Avery Clecse
Cendominium, and the termms and provisions hersof ere evpressly subject
to the terms, provisicns, conditions and authorizaticn ccntained in the
Articles of Incerporation and which may be contairzed in the formal
Declaration of Cendeminium which will te recorded in the Public Pecords
of Wake County, North Carolina, at the time sald prcperty and the
improvements now or hereafter situated therecn are submitted to the plan
of condcminium ownership, the terms and provisions of said Articles of
Incorperaticn end Decliraticn of Condamindum are ¢ De ccnicelling
whersver the same may be in conf{lict herewith.

b) All present or future owners, tenants, future tenants, or their
employees, or any other person that might use Avery Close Condeminium or
any of the facilities thereof in any manner, are subject to the
requlations set forth in these By-laws and in said Articles of
Incorporation and Declaration of Condaminium.

c) The office of the Association shall be at 2508 Avent Ferry
Road, Raleigh, Wake County, North Carolina, 27606 or such other place as
the Board of Directors shall designate from time to time.

d) The fiscal year of the Association shall be the calendar year.,

2. MEMBERSHIP, VOTING, QUORLM, PROXTFS

a) The qualification of members, the manner of their admission to
membership and termination of such membership, and wvoting by members,
shall be as set forth in Article VI of the Articles of Incorporation of
the Association, the provisions of which said Article VI of the Articles
of Incorporation are incorporated herein by reference,

b) A quonum at members®' meetings shall consist of persons entitled
to cast a majority of the votes of the entire membership. The joinder
of a member in the action of a meeting by signing and concurring in the
minutes thereof shall constitute the presence of such person for the

purpose of determining a quorum,

c) The vote of the Owners of a Condeminium Unit ewned by more than
one person or by a corporation or cther entity shall be cast by the one
person named in a Certificate signed by all of the Owners of the
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Condominium Unit and filed with the Secret..y of the Association, and
such Certificate shall be valid until revoked by subsequent Certificate.
If such a Certificate is not on file, the vote of such Owners shall not
be censidered in determining the requirement for a quorum, ror for any
other purpose.

d) Votes may be cast in persen or by proxy. Proxies shall be
valid only for the particular meeting designated thkervon and must be
filed with the Secretary before the appointed time of the meeting.

e} Approval or disapproval of a Unit Owner upon any matter,
whether cr rot the subject of an Association meeting, shall be by the
same person who would cast the vote of such Owner if in an 2ssociation
meeting.

£) Evcept where ctherwise required urder tha provisions of the
articles of Incorporation of the Association, these Bv-laws, the Decla-
ratica oI Concerminium, or whether the sare Tay otherwise be requived hy
law, the affizmative vote of the Owners of a majority of the Condominium
Units represented at any duly called members' reeting at which a cueium
is present shall be bindinc upon the members.

3. ANNUAL 2\D SFICAL MEETOG CF MEMBERSHID

a) The Anmual Merbers' Meeting shail be held at the office of the
Association or at such other place designated by the Board of Directors,
at 10:00 o'clock a.m. on the secend Saturday in May of each year fcr the
purpose of electing Directors and of trensacting any other business
authorized to be transacted by tle mermbers, provided, however, that if
the czy is 2 legal holiday, the meeting shall be held at the same hour
on the next succeeding Saturday. The First Annual Meeting shall be held
cn the appropriate date in May, 1985.

b} Special Members' Meetings shall be held whenever called by the
President or Vice-President or by a majority of the Board of Directors,
and must be called by such Officers upon receipt of a written request
from members of the Association owning a majority of the Condominium
Units.

c) Notice of all members' meetings, reqular or special, shall be
given by the President, Vice-President or Secretary of the Association,
or other Officer of the Association in absence of said Officers, to each
member, unless waived in writing, such notice to be written or printed
and to state the time and place and cbject for which the meeting is
called. Such notice shall be given to each member not less than ten
(10) days nor more than sixty (60) days prior to the date set for-such
meeting, which notice shall be mailed or presented perscnally to each
member within said time. If presented personally, receipt of such
notice shall be signed by the member, indicating the date on which such
notice was received by him. If mailed, such notice shall be deemed to
be properly given when deposited in the United States Mail addressed to
the member at his post office address as it appears on the records of
the Association (Register of Owners) as of the date of mailing such
notice, the postage thereon prepaid. Proof of such mailing shall be
given by the Affidavit of the person giving the notice. Any member may,
by signed written waiver of notice, waive such notice and, when filed in
the records of the Association whether before or after the holding of
the meeting, such waiver shall be ceemed ecuivalent to the giving of
notice to the member. If any members' meeting cannot be organized
because a quorum has not attended, or because the greater percentage of
the membership required to constitute a quorum for particular purposes
has not attended (wherever the latter percentage of atterdance may be
required as set forth in the Articles of Incorporation, these By-Laws or
the Declaration of Ccndominium) the members who are present, either in
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person or by proxy, may adjourn the meeting from time to time until a
guorum, or the reguired percentage of attendance, if greater than a
quorum, is present.

d) The order bf business at Annual Members' Meetings and, as far
as practical, at any other members' meetings, shall ve:

i) Calling of the rvll and certifying of proxies:.
11) Proof of notice of meeting or waiver of notice;
$1i) Reading and disposal of any unapproved minutes;
iv) Reperis of Officers:
v) FRepcrts ci éonmittees:
vi) >2cpeintment of Insrectors of Election by Chairman:
vii) Unfinished business;
vili) New business; and
ix) Mjcurmment.

4. ECARD CF DIRSCTCRS

a) The first Board of Directcrs of the Association shall consist
of five (5) persons. Each succeeding Board of Directors shall consist
cof not less than five (5) rer more than nine (9) persons.
Notwithstanding the foregoing, until such time as the first of the
following events occurs: (a) The evpiration of three (3) full years
after the registraticn of the Declaraticr; fb) 120 days after the date
as of which Units to which seventy-five percent (75%} of the total
undivided interest appertain shall have been conveved by Benchmark
Atlantic Co., Inc. to Unit Owners; or (c) The surrender by Benchmark
Atlantic Co., Inc, of the authority to appoint and remove members of the
Board of Directors by an express amendment to Declaration executed and
recorded by Benchmark Atlantic Co., Inc., said Benchmark Atlantic Co.,
Inc. shall have the right to designate and select a majority of the
persons who shall serve as members of each Board of Directors of the
Corporation. Benchmark Atlantic Co., Inc. may designate and select the
person or persons to serve as a member or members of each said Board of
Directors in the manner provided in the Bylaws of the Corporation, and
such person or persons so designated and selected need not be a resident
of the Condeminium.

b) Electién of Directors shall be conducted in the following
manners

i) Developer shall, at the beginning of the election of the
Board of Directors, designate and select that mumber of the members of
the Board of Directors which it shall be entitled to designate and
select in accordance with the provisions of these By-Laws, and upon such
designation and selection of Developer by written instrument presented
to the meeting at which such election is held, said individuals so
designated and selected by Developer shall be deemed and considered for
all purposes Directors of the Association, and shall thenceforth perform
the offices and duties of such Directers until their successors shall
have been selected or elected in accordance with the provisions of these
By~Laws,

ii) All members of the Board of Directors whom Developer shall
not be entitled to designate and select under the terms and provisions



oo 3508 #e 4

of these By-Laws shall be elected by a plurality of the v :s cast at

the Annual Meeting of the nembers of the Association immediately follow-.
ing the designation and selection of the members of the Board of Direc-

tors whom Develcper shall be entitled to designate and select.

iii) Vacancies in the Board of Directors may be filled until
the date of the next Anmial Meeting by the remaining Directors, except
that should any vacancy in the Board of Directors ke created in any
Directorship previcusly filled by any person designated and selected by
Developer, such vacancy shall be filled by Developer designating and
selecting, by written instnment delivered to any Officer of the Asso-
ciation, the successor Director to £ill the vacated Directcrship for the
unexpired term thereof,

iv) At the first Annual Meeting of the members held after the
property identified herein has been submitted to the plan of condsminium
cwnership and the Declaration of Condeminium has been recorded in the
ocblic reccrds of Weke Courty, Morth Carslina, the term cf office cf the
three (3) Directers raceiving the highest plurality of wotes shall be
establiched 2% wwo (2) years, and the tezms of office of the cther two
(2) Directcrs shall be established at one (1) vear., Thereafter, as many
Direzzors ¢ the 2Assccizzicn shall be elected at the dnnual Meeting as
there are recular terme of office of Directors expiring at such tire,
ard the term of cffice of the Directors so elected at the Annual Meeting
of the members each year shall be for two (2) years expiring at the
second Anrual Meeting foliowing their election, and thereaiter until
their successors are duly elected and qualified, or until removed in the
rarner elsewhere prcviisd or as may be provided by law.

v} In the election of Directors, there shail be zppurtenrant
. to each Condominium Unit as many votes for Directors as there are
Directors %o be elected, provided, however, that no rember or Owrer cf
cne (1) Condeminium Urit mev cast more than cre (1} vote for any person
ncminated as a Dirsctor, it being the intent hermof that wvoting for
Directors shall be ncncumlative, Notwithstanding the fact that Cevel-
oper may be entitled to designate and select a majority of the members
of the Board of Directors, it shall still be entitled to cast one (1)
vote for each Condominium Unit owned by it in the elections of other
Directors; provided, however, that the other Directors elected are
persons other than Officers, Directors, Stockholders and Bmployees of
Developer, or wives and relatives of any said persons.

vi) In the event that Developer in accordance with the rights
herein established, selects any person or persons to serve on any Board
of Directors of the Association, Developer shall have the absolute right
at any time, in its sole discretion, to replace such person or persons
with another person or persons to serve on said Board of Directors.
Replacement of any person or persons designated by Develcper to serve on
any Board of Directors of the Association shall be made by written
instrument delivered to any Officer of the Association, which instrument
shall specify the name or names of the person or persons to be replaced
and the name or names of the person or persons designated as successor
or successors to the persons so remved from said Board of Directors.
The removal of any Director and designation of his successor shall be
effective immediately upon delivery of such written jinstrument by
Developer to any Officer of the Association.

c) The organizational meeting of each newly elected Board of
Directors shall be held within ten (10) days of their election, at such
time and at such place as shall be fixed by the Directors at the meeting
at which thev were elected, and no further notice of the organizational
meeting shall be necessary provided a quorum shall be present.
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d) Regular meetings of the Board of Directors may be held at such
time and place as shall be determined from cime to time Ly a majority of _
the Directors. Notice of reqular meetings shall be given to each
Director, personally or Ly mail, telephcne or telegram, at least thirty
{33) days prior to the day named for such meeting, unless notice is
waived,

e} Special meetings of the Directors may be czlled by the Presi-
dent, and must be called by the Secretary at the written reguest of
cne-third of the votes of the Board. MNot less than fifteen (15) davs'
notice of a meeting shall be given to each Director, persorally or by
mail, telephone or telegram, which notice shall state the tire, place
and purpose of the meeting.

f) aAny Director may waive notice of 2 meeting before or after the
meeting, and such waiver shall be deemed equivaient to the civing of
notice,

g) A guerum at a Dirsctors' meeting shzll consist cf the Directors
entitled to cast a majority cf the votes of the entire Board., The acts
cf the Board arpreved by a majority of the votes cast at a meeting at
whizh a guoran is present shall constitute the acts of the Board of
Pirectcrs, except as specifically otherwise provided in the Asticles of
Incerporaticn, these By-laws or the Declaraticn of Condominium. If any
Cirectors' meeting cannot be organized because a cuonm has not attend-
ed, or because the creater percentage of the Directors required to
constitute a cuorum for particular purposes has not attended, whersver
the latter percentage of attendance may be reguired as se: forth in the
Articles of Incorporation, these By-laws or Declaration of Condominium,
the Directors whc are prasent mey adjourn the meeting froa time to time
until a quorum, or the recuired percentage of attendance if greater than
a quorum, is present. At ary adjcwrned meeting, any busiress that might
have been trensacted at the meeting as origirally ealled ray be trans-
acted without further nctice. The joinder of a Director in the action
cf a meeting by signing and concurring in the minutes thereof shall
constitute the presence of such Director for the purpose of determining
a guorum,

h) The Presiding Officer of Directors' meetings shall be the
Chairman of the Bcard, if such an Officer has been elected; and if none,
then the President of the Association shall preside. In the absence of
the Presiding Officer, the Directors present shall designate one of
their number to preside.

i) Directors' fees, if any, shall be determined by the members.

j) All of the powers and duties of the Association shall be
exercised by the Board of Directors, including those existing under the
common law and statutes, the Articles of Incorporation of the Associa-
tion, these By-laws and the Declaration of Condominium. Such powers and
duties shall be exercised in accordance with said Articles of Incorpora-
tion, these By-laws and the Declaration of Condcminium, and shall
include, without limiting the generality of the foregoing, the follow-
ing: ’

i) To make, levy and collect assessments against members and
members' Condominium Units to defray the costs of the Condominium, as
provided for in Article XNVI cf the Declaration of Condominium which
Article is herein incorporated by reference, and to use the prcceeds of
said assessments in the exercise of the pcwers and duties granted unto
the Association;

ii) . To maintain, repair, replace, cperate and marace the
Common Areas and Facilities wherever the same is required to ke dere and
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accomplished by the Asseciation for the beieiit of its menbers; and
further to approve any expenditure made or to be made for said purposes.

iii) To reconstruct any part of the Common Property after
casualty in accordance with Article XXIV of the Declaration of Condo-
minium, and to make further improvement to the Common Property, real and
personal, and to make and to enter into any and all contracts, necessary
or desirable to accomplish said purposes;

iv) To make, amend and enforce repulaticns governing the use
of the Coamon Property and Condominium Units of Avery Close Condominium
s long as such regulations or amendments thereto do not conflict with
the restricticns and limitations which may be placed upen the use of
sach preperty under the terms of the Axticles ¢f Inecrporation and
Declaration of Condominium;

v} To acquire, cperate, lease, manage and otherwise trade and
ezl with rroperty, real and personal, including Cerndominiium Units in
2ver: Close Cendeminium as may be necessary or convenient in the
cperation and management of the Condominium, and in accarplishing the
purncses set forth in the Declaration of Condoeminium, provided that the
acouisiticn of real prrrerty cther than Condeminium Units shall reculre
the aroroval of the mevbership of the Associatien;

vi} To acguire ncw or at any time hereafter, and to enter
into leases and agreements whereby the Asscciation acquires leaseholds,
rerbershipe, and other peossessory or use interests in lands cr facili-

ies including, but nct limited to, swimming pools, temnis and cther
recreational facilities whether or not contiguous to the lands of
Avery Close Condominium to previde enjecymernt, recreation or cther use or
benefit to the owners of Condeominium Units;

vii) To corntract £for the managerent of Avery Clcse
Cenéominium and to designate to such contractor all of the powers and
duties cf the Asscciaztion, except those which may be required bv the
Declaration of Condaminium to have approval cf the Board of Directors or
membership of the Association; provided, however,,that the initial Poard
of Directors shall not enter into any management agreement which shall
exceed the period of cne year from the date the Declaration of Condo-
minium is recorded in the Wake County Registry;

viii) To enforce by legal means or proceedings the provisions
of the Articles of Incorporation and By-Laws of the Association, the
Declaration of Condominium and the regulations hereinafter promilgated
governing use of the Common Property in Avery Close Condominium.

ix) To pay all taxes and assessments which are or may become
liens against any part of Avery Close Condominium, other than
Condominium Units and the appurtenances thereto, and to assess the same
against the members and their respective Condominium Units subject to
such liens;

X} To purchase insurance for the protection of the members
and the Association against casualty and liability in acccrdance with
Article XXII of the Declaration of Condcminium and applicable FNMA
guidelines; and in addition such insurance as shall be deemed necessary
by the Board, including directors liability insurance. The coverage
shall be fer at least $1,000,000.00 for bedily injury, including death
of persons and preperty damage arising out of a single occurrence,

xi) To pay all costs of pcwer, water, sewer and other utility
services rendered to the condeminium and not billed to the Owners of the
separate Condominium Units; and
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xii) To designate and remove persomnel necessary for the
maintenance, repair, replacement and operation of the condominium
including the Conmon Property. : _

k) 1f the Board of Directors of the Association shall deem it to
be expvedient and in the best interest of the Assaciation, in the sole
discretion of said Board of Directors acting upon a unanimous vote of
all of said Directors, th2 powers ard duties of the Board of Directors
may be delegated to an Executive Committee which shall be comprised of
three (3) members of the Board of Directors ard which Evecutive Commit-
tee may act in the place and stead of said Board of Directors in any
erergencies or between reqular meetings of the full Board cof Directers,
and said Executive Camittee shall be empowered to act upcn a majority
vote sf the members of said Exacutive Comitiee. Any acticn authorized
ard urcdertaken by said Erecutive Committee shall be Lkinding vpon the
Association in the same manrer as though such action had been authorized
and undertaken upon a majority vote of the full Board of Directors of
the Association acting at a duly call:d and constituted meeting thersof,

1) The initial Bcard of Directcrs of tre 2ssociaticn shall be
camprised of the five {5) persons designated *o act and serve as Diresc-
tors in the Articles of Incorporation, which saié persons shail serve
tntil their successors are electiad at the first Annual Meeting of the
members of the Association called after the property identified hersin
has been submitted to the plan of ccrdeminium cwnership 2nd the Dece
laration of Concdeminium has been recorded in the public records of Wake
County, North Carclina. Should 2ny rember of the initial Board cf
Directers be unable to serve for any reason, a majority ¢f the reraining
members of the Board of Directors shall have the rignt to select and
designate a party to act and serve as a Directer for the urexpired temm
of the Director who is unable to serve,

m) The urdertakings and contracts authorized ov the initizl Boaxd
of Directors shall be binding upon the Association in the same manner as
though such undertakings and contracts had teen authorized by any Board
of Directors duly elected by the merbership after the property identi-
fied herein has been submitted to the plan of condeminium cwnership, so
long as such undertakings and contracts are within the scope of the
powers and duties which may be exercised by the Board of Directors of
the Association in accordance with all applicable condominium documents.

n) Any one or nore of the members of the Board of Directors may be
removed, either with or without cause, at any time by a vote of the
merrbers owning a majority of the Condominium Units in Avery Close
Condominium, at any Special Meeting called for such purpose, or at the
Annual Meeting; provided, however, that only the Developer shall have
the right to remove a Director appointed by it.

S. COFFICERS

a) The executive officers of the Association shall be a President,
who shall be a Director, a Vice-President, who shall be a Director, a
Treasurer, a Secretary and an Assistant Secretary, all of whom shall be
elected annually by the Board of Directors and who may be pre-emptorily
removed by a vote of the Directors at any meeting. Any person may lold
two or more offices, except that the President shall not also be Vice-
President, Secretary or an Assistant Secretarv. The Board of Directors
shall, frem time to time, elect such other officers and designate their
powers and duties as the Board shall find to ke required to manage the
affairs of the Association.

b) The President shall bte the chief executive officer of the
Association. He shall have all of the powers and duties which are
usually vested in the office of the president of any associaticn,
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including, but not limited to, the power to appoint . nittees from
among the rembers from time to time, as he may, in his discretion,
determine “appropriate to assist in the conduct of the affairs of the
Association,

¢) The Vice-President shall, in the absence or diszbility of the
President, exercise the powers and perform the duties of President. He
shall also generally assist the Presidernt and exercise such other powers
ard perform such other duties as shall be prescribed by the Directors.

d) The Secretary shall keep the minutes of all proceedings of the
Directors and the mambars., FEo shall attend to the giving ard serving of
all notices to the members and Directors, and such other notices re-
quired by law. He shall have custody of the seal of the Association and
affix the same to instruments requiring a seal when culy signed. he
shall keep the records of the Associaticn, excazt these of the Treasur-
er, and shall perfom all other duties incident to the cffice ef secre-
tary of an association and as may pe required Ly the Directszs cor the
President. The Assistant Secretary shall per-orm the duties of Secre-
tary when the Secretary is absent.

e} The Treasurer shall have custody of all of the property cf the
Association, including furds, securities and evidences of incebtedlress,
He shall keep, or supervise the kesping of.  the assessment rclls and
accounts of the members; h2 shall keep the bocks of the Association in
accordance with good acoounting practices; and he shall perform all
other duties incident to the office of Treasurer.

f) The ccnpensation of all officers ard erployess of the Asson-
iation shall be fived by the Directors. This provisicn shall not pre-

clude the Board of Directors from erploying a Director as an employee of
the Association, nor preclude the contracting with a Director for the

management cf the ccndeminium.,
g) All Officers shall serve at the pleasure of the Poard of

Directors and any Officer may be remcved from cffice at any time, with
or without cause, by a majority vote of the Board of Directers.

6. FISCAL MANAGEMENT

The provisions for fiscal management of the Association set forth in the
Declaration of Condominium and Articles of Incorporation shall be
supplemented by the following provisions:

a) The assessment roll shall be maintained in a set of accounting
books in which there shall be an account for each Condominium Unit.,
Such account shall designate the name and address of the Unit Owner or
Owners, the amount of each assessment against the Owners, the dates and
amounts in which assessments come due, the amounts paid upon the account
arnd the balance due upon assessments,

b) The Board of Directors shall adopt a budget for each calendar
year which shall contain estimates of the ocost of performing the func-
tions of the Association, including, but not limited to the following:

i) Comron Expense budget, which may include, without limiting
the generality of the foregoing, the estimated amounts necessary for
maintenance and operation of and capital improvements to the Common
Prcperty including landscaping, street and walkways, office expense,
utility services, casualty insurance, liability insurance, administra-
tion and reserves (cperating and Capital Improvement Replacement),
management fees and costs of maintaining leaseholds, memberships, and
other possessory or use interests in lands or facilities whether or not
contiquous to the lands of Avery Close Condeminjum, to provide
enjoyment, recreation or other use or benefit to the Unit Owners; and
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i) Propoced assessments against each member and his Unit,

Copies of the proposed budget and proposed assessments shall be trans-
mitted to each member prior to Jamazy 1 of the year for which the
budget is made, 1If the budget is subsequently amended before the
assessments are made, a copy of the amended budget shall be furnished
each member concerred. Delivery of a copy of any budget or amencded
budget to each merber shall not affect the liability of any member for
any such assessment, nor shall delivery of a copy of such budget or
arerded budget be considered as 2 condition precedent to the effective-
ness of said budget and assessments levied presuant thereto, and nothing
herein contained shall be constsued 2s restricting the right of the
Board of Directors, at any time in their scle discretien, to levy any
additicral assessments in the event that the tudcet criginally adopted
chall appear to ke insufficient to pay costs ard expenses of operation
and manacement, or in the event ¢f emargencies.

c) The depocitory of the Asscrciation shall be such bank or banks
as shall be desicnated from time to tire Ly the Directors and in which
the monies of the Associaticn shall be depcsitsd. wichirawal of monies
from such accounts shall be ornly by checks sigried by such persons as are
authorized by the Directors.

H

d) An audit of the accounts of the Association shall be made
anrmally by a Certified Public Accountant, and a cooy of the report
hall be furnished to each member not later than April 15 of the year
following the year for which the report it made.

e) Fidelity bonds shall be required by the Board of Directors from
all officers and employees of the Association and from any contractor
handliry or responsible for Association funds. The amount of such bonds
shall be determined by the Directors. The premiums cn such bonds spall
be paid by the Associati

f) Any agreement for professional management of the condominium
project, or any other contract providing for services of the developer,
sponsor, or builder may not exceed three years. Any suth agreement must
provide for termination by either party without cause and without
payment of a termination fee on ninety (90} days or less written notice.
Before .control of the Association passes fram the Developer, the
Association shall not be bound either directly or indirectly to
contracts or leases (including a management contract) unless there is a
right of temmination of any such contract or lease, without cause, which
is exercisable without penalty at any time after transfer of control,
upon not more than 90 days notice to the other party thereto.

\

7. PARLIAMENTARY RULES

Roberts Rules of Order (latest edition) shall govern the conduct of
corporate proceedings when not in conflict with the Articles of Incor-
poration and these By-laws or with the Statutes of the State of North
Carolina.

8. AMENDMENTS TO BY-LAWS

Amendrents to these By-laws shall be proposed and adopted in the follow-
ing manner:

a) Amendments to these By-laws may be proposed by the Board of
Directors of the Association acting upon a vote of the majority of the
Directors, or by menbers of the Asscciation cwning a majority of the
Condeminitm Units in Avery Close Cendeminium, whether meeting as members
or by instrument in writing signed by them,
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b) Upon any amendment or amendments to thesc By-laws being pro-
posed by said Board cf Directors or mermbers, such propesed arendment or
amendments shall be transmitted to the President of the Association, or
other Officer of the Association in the absence cf the President, who
shall therevpen call a Special Joint Meeting of the members of the Poard
of Directors of the Asxcciation and the membership for a cate nct sooner
than twenty (20) days or later than sixty (60) cays from receipt by such
Offircer of the proposed amendment or amencrents, and it shall be the
duty of the Secretary to give to each member written or printed notice
of such mesting in the seme form and in the same manner as notice of the
call of a Special Meeting of the mermbers is reguired as herein set
forth,

c} In order for such amerdment or amencmants to beccme effective,
the same must Le approved by an affirmative vote of a majority of the
entire mexbership cf the 3caxd ¢f Pirectsrs and by an afiimative +ote
of the members having not less than sevency five percent (75%) of the
votes entitled to vote at en election of directors. Therevpen, sech
amencment or amendments to these By-~Laws shall be transcribed, certified
by the President and Secretary of the 2Asscciation, and a copy thereof
shall be recorded in the public records of Wske County, North Carnlina,
within ten (10) days from tre date on which any avendment or amenchents
have been affirmatively 2zproved by the Directors and members. No
arendérent shall beccme operative or effestive until it shall have been

culy reccrded.

d) Upon the approval ard proper recording of any amendment or
avencrents, the same shall beccrre binding uvpen a2ll Unit Cwrers,

e) At any reeting held to consider any amencrent cor amendments to
the Bv-laws, the written vote of any member of the Association shall be
recognized if such member is not in attendance at such meeting cor
represented thereat by proxy, provided such written vote is delivered to
the Secretary of the Association at or prior te such meeting.

f} Notwithstanding the foregoing provisions of this Article 8, no
amendment to these By-laws which shall abridge, amend or alter the right
of the Develcper to designate and select members of each Board of
Directors of the Association, as provided in Article 4 hereof, may be
adopted or became effective without the prior written consent of the
Developer.

9. RULES OF CONDUCT

a) No resident of the condaminium shall post any advertisements or
posters of any kind in or on the Common Property except as authorized by
the Association. '

b) Residents shall exercise extreme care about making noises or
using musical instruments, radios, television sets and amplifiers that
may disturb other residents. Those keeping domestic animals will abide
by the sanitary requlations of Wake County.

¢) No garbage or trash shall be thrown or deposited ocutside the
disposal installations provided for such purposes.

d) No Unit Owner shall cause any inprovements or alterations to be
made to the exterior of the Condominium (including painting or other
decoration, or the installation of electrical wiring, television or
radio antennae, or any other cbjects, machines or air conditioning units
which may protrude through the walls or roof of the Condeminium} or in
any manner alter the appearance of any portion of the exterior surface
of any building without the prior written permission of the Board of
Directors or a duly appointed Architectural Control Cammittee. No Unit

10
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Owner shall cause any object to be fixed tc the Common Property or to
any Limited Common Area (including the lccatien or construction of
fences, athletic equipment, the planting or growing of flowers, trees,
shrubs or other vegetation) or in any manner change the appearauce of
the Common Property or Limited Common Area without the prior written
permission of the Brard of Directcrs or a cduly appointed Architectural
Control Cormittee,

10, DISSCLUTION CR INSOLVENCY

a} The Association ray be dissclved with the assent ¢iven in
writing and signed by membars having not less than severnty five percent
75%) of the votes e-'t‘t.Led ts vote at an e-ec:.cn of directors.

- L 1 - : .
e b e ra o - - ) d  wes fm e efvall emwiip » 'Y ' P..
b} Upon dissoluticon cr imsclvens of the Association, 4the merbers
may elect to:

1) form a nen-profit corporaticon and transfer and assign to
such corporation che preperty ¢f e Associaticn for beautifizaeicon,
ralstenarce, and preservation of the prepersty within Avess Clos2

Condaminitm Asscciaticn, with power to assess we cwners for such

purpsses; or

2} transfer, assigm, znd convey the prepert of the Aszceias
tion to any noq-pro it corporaticn, asscciation, txust, mumicipality, or
cther crzanizaticn which is or shall ke devcted to purpcses and uses
that wv..ld most nearly conform to the purposes ané uses to wh..-n the
sroperty was required to be deveted by the Asscc-.at-m.

¢} The Association shall have no capital stock, and in the event
¢f éissclution, no merber, Direstor, or officer of the Assoriztion, and
7o private individual, shall he entitled 4o snare in the distributicn ¢f
the assets of the issociation, If any c.ssets snall rerain after sa‘:is—
Lo e d - Cf § e Jq-so. c__q.l.- o-\-e Ammm e oa®® e ol

pubforei -~ 3y Asscolizticn shall CTANS, SO [l

assign such assets to any entity or entities that have accepted and
wlertaker the care and ranagement cf the commen area cr portions
thereof. 1In the event that more than one entity has undertaken such
care and management, the Association may distribute the assets among
such entities in a manner which the Association, in its discretion,
deems fair and equitable,

11, COMPLIANCE

These By-laws are set forth to comply with the requirements of the Unit
Ownership Act, Chapter 47A of the General Statutes of the State of North
Carolina, In the event that any of these By-laws conflict with the
provisicns of said statute, it is hereby agreed and accepted that the
provisions of the statute will apply.

The foregoing were adopted as the By-laws of Avery Close Condaminium
Association, a non-profit corporation under the laws of the State of
North Carolina, at the first meeting of the Board of Directors on the

28 day of pacember » 1984,

J" ‘ s
/- «* L) . - ’ o 1] o . R
é-;-;r [T IR R R il

v 7 Assistant Secretary

APPROVED:

y’@"}.’/ﬁL_

Vice President

11



AS BUILT VERIFICATION '3-!08 f:i':ss?

I, David M. Nichols, a2 Nerth Carolineg Registered Architect, herely
certify that the plans being filed simelcaneouley with this Declaration
of Condominium fully depict the lcoycut, ceiling and floor elevations,

unit aumbers snd dimensions o? the um‘.*s as buile.

¥ITNESS my hand and seal, this ’q day ef ' O , 1984,

QMW’Z,M

Regiscered Architect

South Carolina - Richland County

/4445 C }Ju..'r" =5, Notasty Pu'bhe of said County and State, do hereby
cernfy that David M. Nichols personally appeared before me this day and
acknowledged the due execution of the foregoing instrument. '

WITNESS my hand and official seal, this f T" day of L& b tg_‘ 193:.

Notary Public

My commission expires: Ib—- lz.- ?L)n‘}b ;‘-_:?""

S
I
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ATTACUMENT 2
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BYLAW CHANGES

AVERY CLOSE CONDOMINIUM ASSOCIATION

L1

2]
This s to certify that the following changes to the Bylaws have been voted on
and approved by not less than seventy-five percent (75%) of the votes entitied
to vpte at an election of directors. These votes were counted and entered into
the mfnutes of the Board of Directors meeting on September 11, 1985,

1. Section 9b~Rules of Conduct

Add the fo]\ow1ng-
"No pets of any kind will be allowed to be kept in, or

around any condominfum unit of Avery Close
Condominiums."

Delete the following:

"Those keeping domestic animals will abide by the
sanitary regulations of Wake County,."

De1ete the following:
n...on the second Saturday in May,.."™

= e
=Dl 5
2. Section 3a-Annual_and Special Meeting of Mempership © - & = =
Add the following: W Emin
*,..on the first Saturday fn May...," = 82
S i3
o
=
«rn

|

Susan S. Adams, President
Avery Close Condominfum Association

Robert Hall, Acting Secretary
Avery Close Condéminium Association

NORTH CAROLINA, Wake County.
I, a Notary Public of the County and State
aforesaid, certify that RuBelT Hall
personally came before me this day and acknowle
that he is Acting Secretary of Avery Close
condominium Association, A North Carolina
Corpporation, the foregoing instrument was signe
cot in 1ts name by its President, sealed with its
P LJLIZLZZJVWLAQ-/’ coxporate seal und attested by him as its Actir
Se;retary Hitnass my hand and official stamp
or seal this ££LCl§ay of ,52‘}%@ sy fALAD o 19¢

“mmm'. e ‘?

.u iy

kf..gi xssmn explres " //" ? g)é)
Y .

4%, T e D —
NORTH CAROLINA — WAKE COUNTY ‘ S
The toragsing cartilicale — of M& '(Z“z[.‘t )

NSur(,){iu) Public is

(ara) certilied to be correct. This instrument and this certificate are duly registered at the date and time

and in the book and page shown on the first page hereol.
KENNETH C. WILKINS, Register of Deeds

Asst, IDepuE Regisier ol Dnds

o - PO R LI LU . . . .
e P \ : -
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AMENDMENT

05830
QF

AVERY CLOSE CONDOMINIUM

THIS AMENDMEKT to the Declaration of Avery Close Condominium was made
on May 5, 1990 at a Special Meeting of the Avery Close Condominium Association.
The original Declaration of Condominium is recorded in Book 3408, Page 801,
Wake County Registry.
Notice of the aforementioned meeting was sent out to each member on
April 21, 1990 in compliance with Article XXX of the Original Declaration of
Condominium that governs amendments. At the meeting the amendment was adopted
by a vote of ninety-four (94) units voting in favor of the amendment and one
unit voting opposed to the amendment. The ninety-four (94) votes represent
more then Seventy-Five (75%) percent of the aggregate interest of unit owners
necessary to adopt an amendment as set out in Article XXX of the Original
Declaration. The total number of unit owners is One-Hundred Twenty-Two
(122),
The following amendment was adopted:
On Page Seven (7) the first sentence of Article XIII entitled
'"Residential Use Restrictions Applicable To Condominium Units" shall
be deleted and the following sentence substituted therefore:
"Each Condominium Unit is hereby restricted to
residential use by the owner thereof, his immediate
family, guests, invitees, and lessees; provided, not
withstanding anything in this Declaration to the
contrary, that three units may be maintained as support
facilities such as, but not limited to, offices and
laundryfacilities, as designated by the Beard of
Directors, hereinafter the support facilities units’."
WE, the undersigned President and Secretary of the Avery Close Condominium
Association do hereby certify that the above amendment was adopted at thé afore-
mentioned meeting.
IN WITNESS WHEREOF, the corporation has caused this instrument to be signed
in its corporate name by its duly authorized officers this 7 day of
}4'4“‘; » 1990.

AVERY CLOSE CONDOMINIUM ASSOCIATION
. - ) L

- ) -
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ATTESTED:
—1%§(?’fggdtﬂa- L
H. CONNOR KENNETT, JR.
Secretary

Avery Close Condominium
Association

STATE OF NORTH CAROLINA
COUNTY OF WAKE

I, a Notary Public of the County and State aforesaid certify that
H. CONNOR KENNETT, JR. personally came before me this day and acknowledged
that he is the Secretary of Avery Close Condominium Asseciation, a North
Carolina Corporation, and that by authority duly given and as the act of the
Corporation, the foregoing instrument was signed in its name by 1its President
sealed with its corporate seal and attested by its Secretary.

Witness my hand and official stamp or seal this i day of m% »

QM B

[/ NOTARY PUBLIC

-1990,

NORTH CAROLINA — WAKE COUN {
The foregoing canificate___of : 2

Notar{y)ies) Public is
{are) certified 1o be comect. mammtmmmumuwnﬁmunmmm

and in the book and page shown on the firat page I.
KENNETHC. wn.KZ Register of Deeds

muDepulyR‘dmroIDoodl
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